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The studies in international law at the Naval War Col- 
lege during the summer of 1901 were under the immediate 
direction of Mr. John Bassett Moore, late Assistant Secre- 
tary of State, now of Columbia University. The mention 
to the service of his name gives assurance of the value of 
the present work. To his able and careful labors in the 
present instance the college is deeply indebted. 

The situations were set by Mr. Moore, and tentative 
solutions were sent in by the sevei*al committees into which 
the officers in attendance arc divided for the college work. 
The tentative solutions were then discussed orally, the dis- 
cussions being presided over and directed by Mr. Moore, 
who prepared and read the accompanying notes, and who 
is also the author of the paper in the appendix, entitled 
"Maritime Law in the War with Spain."' The printed 
solutions exhibit the consensus of opinion of all concerned. 

It is believed that by proposing cases simulating those 
which have recently arisen, or which seem likely to arise 
under modern conditions, and bringing to bear in mutual 
discussion the thought and experience of the officers who 
make application of the law, and the trained mind of the 
international jurist who expounds it, a method has been 
adopted which must give to these solutions a practical value 
of great interest and weight. 

The results are submitted to the service in the surety 
that they represent a valuable addition to work in a domain 
of thought which belongs peculiarl}" to navies. 

F. E. Chadwick, 

Cajytain^ U. S. N,, President, 

Naval War College, 

Newjwrt^ R, /., /Septet nher 5^ 1901, 
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SITUATION I. 

A state of war existing between Fi-ance and Great Brit- 
ain, a descent is made by a French fleet on the English 
coast, and several undefended towns are bombarded. 

The British Government having communicated on the 
subject with the neutml powers, the diplomatic represent- 
atives of the latter at Paris were instructed to address to 
the French Government identic notes, intimating that 
the action of the fleet was inconsistent with the rules of 
The Hague Conference. 

The French Government, in its reply, stilted that there 
existed in the several cases special circumstances justify- 
ing the course which was adopted: 

1. In one case a demand was made upon the town for a 
ransom, and was refused. 

2. In another case a requisition for supplies had been 
denied. 

3. In vet another, the bombardment was an act of re- 
tjiliation for the desti^uction of a French man-of-war })y 
an English torpedo boat using false colors. 

The French Government, however, while alleging these 
special justifications, reserved the ({uestion of the lawful- 
ness of ])ombarding undefended coast towns for purposes 
other than those stilted. 

To what extent is the* supposed French answer, both as 
to the special cases stated and as to the general question 
reserved, supported bv modern opinion and practice? 

soiarTiox. 

l^y Article XXV of the "" Regulations respecting the 
Laws and Customs of War on I^and,'- adopted at The 
Hague .July 21», 18D9, "the attack or bombardment of 
towns, villages, habitations, or buildings which are not 
defeiuh^d is prohibited." 

Although this prohibition, since it is found in regula- 
tions relating only to war on land, could not be considered 
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expressly applicable to the operations of naval forces, yet 
it might, if it were unaffected b}^ any other circumstance, 
be considered as in spirit forbidding such a bombardment 
as that in question. 

But it appears that it was expressly agreed at The Hague 
that, without regard to the merits, the question should be 
reserved. In the deliberations of the second subcommittee 
of the second committee the delegate from lUi\y proposed 
that Article XXV should be made applicable to bombard- 
ments b}' naval forces. Objections were made to this pro- 
posal (1) because of the incompatibility of an absolute 
prohibition with the possible necessities of a naval force 
in regard to obtaining supplies, and (2) because of the 
inopportuneness of the proposal. The subcommittee, on 
motion of its president, then expressed the opinion that 
the matter should be examined bv a future conference. 
The British delegate, however, adverted to the fact that 
his Goverinnent had refused to take part in the Brussels 
conference {IST4) except on condition that naval questions 
should remain outside the deliberations. He added that 
he did not desire to touch the merits of the question, but 
to declare that for the reason indicated ^ it was impossible 
for him to associate himself Avith the su])conmiittee's 
expression of opinion; and at his request the fact that he 
abstained from voting on it was entered on the record. 
(Conference Internationale de la Paix, part 8, pp. 27-28.) 

The conference, in its final act, July 21), 1899, voted 
c(»rtain wishes, among which was the following: 

"The conference expresses the wish that the proposal 
to settle the- (Question of the bombardment of ports, towns 
and villasfcs bv a naval force mav be referred to a subse- 
quent conference for consideration.'' 

This wish formed one of five which "'were voted unani- 
mously, saving some a])stentions,'' the English delegates 
having abstained from voting. (Blue Book, Misc. No. 1 
(1899), 289.) It appears therefore that there would be no 
ground for the supposed representation to France, on the 
part of the neutral governnnMits, in the case stated. 

As to the special circumstances alleged in justification 
of the act complained of, the following observations may 
be made: 
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1. By Stockton's Naval War Code, which is binding 
upon American officers, ''the bombardment of unfortified 
and undefended towns and places for the nonpa^nnent of 
ransom is forbidden." This provision is believed to repre- 
sent the best modern opinion and practice, and it invali- 
dates in principle the first excuse. 

2. As to the second case, the French answer is unsatis- 
factory. In general, a belligerent is forbidden to us(* 
wanton or disproportionate violence (Hall, 4th ed., 551); 
and the mere denial of supplies does not give the right to 
bombard. (Stockton, Naval War Code, 7.) In the pres- 
ent case there is no claim that the bombardment was in 
any way a military necessity or that it was carried out 
because requisitioned supplies were forciblv withheld; nor 
does it appear that due notice of bombardment was given 
or that an}' special circumstances, such as might excuse 
the necessitv for notice, existed. 

3. The conclusions to be formed as to the third justifi- 
cation depend on several considemtions. It does not 
appear l)y the French answer whether the torpedo boat, 
when she fired her first torpedo or gun, had shown her 
true colors. With reference to the use of false colors, it 
is laid down "that soldiers clothed in the uniforms of their 
enem}' must put on a conspicuous mark by which they can 
be recognized before attacking, and that a vessel using the 
enem3''s flag must hoist its own flag before firing with shot 
or shell." The United Stiites has taken the lead in forbid- 
ding the use of false colors (Stockton, Naval War Code, 
8); and it is certain that, even in the case of a naval vessel 
of a government which had not laid a like inhibition upon 
its officers, the failure to display the true colors before the 
actual attack would constitute a flagrant violation of the 
laws of war, which should be ])rought to the notice of that 
government and punished by it. 

A reasonable opportunity for explanation and repam- 
tion should be given, after which, if redress should be neg- 
lected or refused, a right of retaliation would arise. If 
possible, retaliation should be in kind, unless the action 
was, as in this cas(\ a gross violation of the dictates of 
humanity and of civilized warfare. (Snow, 98.) At the 
same time it is enjoined that in making reprisals due regard 
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must always be had to the duties of humanity (Stockton, 
Naval War Code, 8); and it would be desirable to perform 
an act of retaliation which w^ould not, as in the present 
case, fall upon people apparently sustaining" no proximate 
I'elation to the perfidy complained of. 

NOTES ON SITUATION I— COAST WARFARE. 

Paxil JonsH. — During the year 1776 John Paul Jones, in 
command of the sloop-of-war Provideiuje^ 14 guns and 107 
men, on a cruise ranging from the Bermudas to Nova 
Scotia, made several incursions ashore for the purpose of 
seizing British stores, releasing American prisoners, and 
destroying British shipping.^ These incidents, while they 
convinced him of the essential importance of a navy to the 
American cause, left on his mind a clear impression ''that 
the best use to be made of the small force that could be put 
afloat was to direct it, not so much upon the enemy's com- 
merce at sea in transit as upon his coasts and commercial 
stations, where his shipping would be found congregated, 
with insuflicient local protection. Commerce destroying, 
to use the modern phrase for an age-long practice, is a wide 
term, covering many diflPerent methods of application. In 
essence, it is a blow at the communications, at the resources 
of the country; in system it should be pursued not by ran- 
dom prowling, by individual ships for individual enemies 
as they pass to and fro, but by despatching adequate force 
to important centers, where the hostile shipping for any 
reason is known to accunmhite. * * * J^^t a singh* 
ship of war — commerce destroyer — meet twenty or thirty 
merchant ships at sea, he can take but few; the rest scat- 
ter and escape, and the prisoners nuist be cared for. Cor- 
ner the same squadron in port, and neither difficulty, as a 
rule, exists."^ 

In his statement to the Marine Committee of the Con- 
tinentiil Congress on a proposed scheme for the new navy, 
he advised against ships of the line, on the ground that the 
United States were not then prepared to contend with 
Great Britain for mastery of the sea on a grand scale, and 
recommended the immediate construction of five or six 



^ Biiell, Paul Jones, FouiKler of the American Navy, I, 53. 
* Captain Mahan, Scribner's Magazine, July, 1898. 
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frigates, of which fast sailing was to be a prime quality. 
*' Keeping," he said, "such a squadron in British waters, 
alarming their coasts, intercepting their trade, and descend- 
ing now and then upon their least-protected ports, is the 
only way that we, with our slender resources, can sensibly 
affect our enemy by sea warfare. Rates of insui'ance will 
rise; necessary supplies from abroad, particularh" naval 
stores for the British dockyards, will be cut off; transports 
carrying troops and supply ships bringing military stores 
for land operations against us will be captured, and last 
but not least, a considerable force of their ships and seamen 
will be kept watching or searching for our frigates.'" * 

Two descents were made by Jones on the British isles, at 
Whitehaven and St.' Mary's Island. The purpose of the 
descent at Whitehaven was the destruction of the shipping; 
of that at St. Mary's Island, the seizure of the Earl of 
Selkirk as a hostage for the better treatment of American 
prisoners then in England. The Earl was not at home 
at the time. Plate, taken from his castle b}^ some of the 
landing party, was afterwards restored b}^ Jones at his 
own expense. Whitehaven was defended by two small 
forts. As to the descent at Whitehaven Jones reported: 
''Its actual results were of little moment, for the intended 
destruction of shipping was limited to one vessel. But 
the moral effect of it was very great, as it taught the 
English that the fancied security of their coasts was a 
myth and thereby compelled their Government to take 
extensive measures for the defense of numerous ports 
hitherto relying for protection wholly on the vigilance 
and supposed omnipotence of their navy. It also doubled 
or more the rates of insurance, which in the long run 
proved the most grievous damage of all."* 

' Biiell, I, 38-42. 

■^Buell, I, 109-114. As to the case of the F^rl of Selkirk, Mr. Buell 
expre^Hes the opinion that "a project to Heize the person of a non- 
oonibatant nobleman with a view of holdinj? him aa a hostage or of 
coercing him to uae his influence with hia (iovemment for the better 
treatment of prisoners of war, fairly captured, can hardly l)e brought 
within the most lil>eral definition of civilized warfare," and that "the 
fact that it ha<l many examples in the conduct of British landing par- 
ties on our own coast is no justification," as *'two wrongs do not make 
one right." 
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Landings at different points on the British coasts were 
planned for the expedition in the Bon Ilom.me Richard^ 
in 1779, but in deference to French wishes these were 
abandoned and a cruise against conunerce in the open 
sea made instead.^ 

War of 1812, — The later stages of the war of 1812 were 
marked by incursions of the British naval forces at vari- 
ous points on the coast of the Chesapeake Bay, in retalia- 
tion for acts of the United States troops in Canada.^ The 
threat of Admiral Cochrane to enter upon such a course 
was the subject of a correspondence between him and Mr. 
Monroe, then Secretary of State, in August and Septem- 
ber, 1814.^ But in April and May, 1813, several towns 
along the Chesapeake were devastated by the forces 
under Rear- Admiral Cockburn, when the plea of retalia- 
tion was not alleged.* It appears that Cockburn's orders 
were to destroy everything that could serve a warlike 
purpose, and to interrupt, as far as possible, communica- 
tion along the shore. ^ On April 28 he reached French- 
to\vn, a village of a dozen buildings, w-here he drove away 
the few Americans who made a show of resistance, and 
burned a quantitj' of property, ''consisting of nmch flour, 
a large quantity of army clothing, of saddles, bridles, and 
other equipments for cavalry, etc., together with various 
articles of merchandise," besides five vessels lying near the 
place. ^ 

The first destruction of the town itself took place at 
Havre de Grace, a place of some sixty houses. The 
innnediat(» object of the attack w-as the destruction of a 
battery lately erected there. The British forces "met 
with only resistance enough to offer an excuse for pillage."^ 
The battery was soon silenced, and the boat's crew having 
landed drove the militia to the further extremity of the 



U'aptain Mahan, Scribner's Magazine, XXIV, 34. 
- A<lanis' History of the United States, YIII, 124-128. 
" Am. State Papers, For. Rel., Ill, 693-694. 

* Reports of Rear- Admiral Cookbiirn to Admiral Warren, James' 
History of the AVar in America, 11, 404-411. 

^ Adams, VII, 266, citing London Gazette, Jnly 6, 1S13. 
« Adams, VII, 266-267, citing the Ix)ndon Gazette. 
' Adams, VII, 267. 



WAR OF 1812. 11 

town, where, according to Cockburn's report, " no longer 
feeling themselves equal to an open and manly resistance, 
they commenced a teasing and irritating lire from behind 
the houses, walls, trees, etc., from which, I am sorry to 
say, my gallant first lieutenant received a shot through his 
hand whilst leading the pursuing party; he, however, con- 
tinued to head the advance, with which, he soon succeeded 
in dislodging the whole of the enemy from their lurking 
places and driving them for shelter to the neighboring 
woods. * * * After setting fire to some of the houses, 
to cause the proprietors (who had deserted them and 
formed part of the militia who had fled to the woods) to 
understand and feel what they were liable to bring upon 
themselves by building batteries and acting towards us 
with so much useless rancor, I embarked.''^ According to 
an American account of the affair, the militia, on the kill- 
ing of a man by a rocket, fled precipitately, and the 
marines then proceeded to plunder and burn the houses, 
'of which about forty were destroyed. This account gives 
the impression that there was little, if any, firing from the 
houses. '^ 

Subsequently the villages of Georgetown and Freder- 
icktown were destroyed. In his report concerning them 
Admiral Cockburn makes no mention of irregular firing. 
He savs: 

"1 sent forward the two Americans in their boat to 
warn their countrymen against acting in the same rash 
manner the people of Havre de Gmce had done, assuring 
them, if they did, that their towns would inevitably meet 
with a similar fate; but, on the contrary, if they did not 
attempt resistance, no injury should be done to them or 
tlieir towns; that vessels and public property only would 
be seized; that the strictest discipline would be maintained; 
and that, whatever provisions or other property of individ- 
uals 1 might require for the use of the sijuadron, should 
be instantly paid for in its fullest value. * * * j j^nj 
sorry to say, 1 soon found the more unwise alternative was 
adopti»d; for on our reaching within about a mile of the 
town, between two projecting elevated points of the river, 

Uamea, II, 406. ^ North Am. Rev., V. (July, 1817J, 157. 
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a most heavy fire of musketry was opened on us from 
about 400 men, divided and entrenched on the two oppo- 
site banks, aided by one long gun. The launches and 
rocket boats smartly returned this tire with good effect, 
and with the other boats and marines, I pushed ashore 
immediately above the enemy's position, thereby ensuring 
the capture of the town or the bringing him to a decided 
action. He determined, however, not to risk the latter, 
for the moment he discerned we had gained the shore, and 
that the marines had fixed their bayonets, he fled with his 
whole force to the woods, and was neither seen nor heard 
of afterwards, although several parties were sent out to 
ascertain whether he had taken up any new position, or 
what had become of him. I gave him, however, the mor- 
tification of seeing, from wherever he had hid himself, 
that I was keeping my word with respect to the towns, 
which (excepting the houses of those who had continued 
peaceabl}^ in them, and had taken no part in the attack 
made upon us) were forthwith destroyed.'' 

In these affairs, Admiral Cockburn seemed to have acted 
on the old idea that where a useless defense is made, those 
who resist are not entitled to the privileges of belligerents. 
''Where he met no resistance he paid in part for what 
private property he took."^ 

Jiomhardntent of Greytoum^ <tr San Juan cM JVorte, — 
In March, 1852, the Mosquito authorities, l)y a proclama- 
tion issued by the British consul, called on the people of 
" Grey town,'- a name which had been given to the town of 
San Juan del Norte, in Nicaragua, to form a constitution 
and set up a government. This government came into 
power on May 1, 1852, the Mosquito authorities surrender- 
ing their functions and retiring from office. A contro- 
versy soon broke out between the new authorities and the 
Accessory Transit Company, an organization composed of 
citizens of the United States who held a charter from 
Nicaragua, as to the occupation by the company of a 
portion of land on the north side of the harbor known as 
Punta Arenas, over which jurisdiction was claimed by the 
municipality. Greytown was regarded by the United 
States as being within the limits of Nicaragua. It was 

1 Adams, VII, 269; North Am. Rev., V, 157, July, 1817. 
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understood to elaiiii indopendenci* under a charter from 
the Mosquito King; but the United States never recognized 
the Mosquito King nor the independence of the town, 
though Aniericjin naval officers were instructed to respect 
the police regulations of any de facto authorities there, 
and not to molest such authorities unless they should 
attempt to disturb the rights of American citizens. 

February 8, 1853, the city council passed a resohition 
notifying the Accessory Transit Company to remove 
certain buildings within live days and its entire establish- 
ment within thirty days, and declaring that if this was 
not done summarv measures would be taken, as the land 
w^as needed for public uses. The building^s which were to 
be remo\ed within live davs were a structure used for 
boarding and lodging the employees of the company and 
a l)rick oven l)elonging to one McCerren, a citizen of the 
United States, who at the time was absent. The}' were 
not removed; and on February 21 they were demolished 
by a party of armed men, who, accompanied by the mar- 
shal of Greytown, and under the joint command of a 
member of the city council and ''' Major'' Lyons, a colored 
resident, ""acted in a most outrageous manner, not even 
permitting the clerks of the company to save the property 
in the house, and uctualh' imi)risoned and lined one of them 
for attempting to rescue some valuable articles from 
destruction.'- ^ When, a few days later, Mr. Baldwin, the 
agent of the company, went to (ire^town to invoke the 
protection of a British man-of-war, he was arrested and 
held some time in custody.^ 

March 10, 1853, Capt. Hollins, of the U. S. S. Cyane, 
arrived at Greytown. The agent of the company' imme- 
diately invoked his protection, and he promptly advised 
the mayor of the town that he could not permit any dep- 
redations on the property of the company. The mayor 
replied that no '"depredations" had been or would be 
made upon the propert}' of the company, but that he 
should proceed to eject the company according to law. 
unless illegally prevented by a superior force. It was 

'Capt. HolliiiH to the Secretary of the Navy, March ;iO, 18.'>:{, Br. & 
For. State Paixjrn, XLVII, 103:^1044. 
n\r. & For. State Papc^rn, XLVII, 1019. 
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afterwards learned that a force from the town was under 
arms, preparing to proceed against Punta Arenas and the 
Accessory Transit Company, and that the destruction of 
the company's property by fire was threatened. Capt. 
Hollins then placed a marine guard on Punta Arenas, w ith 
instructions to inform the "marshal" that the property 
could not be molested. When the marshal landed he was 
so advised, and he then mustered his "posse of carpenters" 
and returned to Gre^^town. In consequence of many 
threats and manifest excitement among the citizens of the 
town, Capt. Hollins continued the guard at Punta Arenas 
and warned the citizens of Greytown of his intention to 
protect the persons and property of citizens of the United 
States against molestation. His proceedmgs were ap- 
proved l)y the Secretary of the Navy.^ 

In consequence of the dispute as to jurisdiction over 
Punta Arenas, the ditticulties between the numicipalit}^ 
and th(* Accessory Transit Companv continued. Early in 
May, 1858, some men, who were then or had previously 
b(H»n emplo3^ed by the company, ran off with some of its 
propert}' in a ))oat to Greytown. They were pursued by 
employees of the company, who, whih^ attempting to ar- 
rest the fugitives, were compeHed l)y the nmnicipal police 
to desist. Subsecjuently a clerk of the (company who, un- 
der orders of the agent, sought to recover the boat was 
forcibly interrupted by the police, and was obliged to leave 
l)eliind some of the stolen pi'operty, which afterwards dis- 
appeared. On the same day a warrant was issued for the 
arrest, on a charge of assault and battery, of one of the 
(employees who had endeavoicd to seize the fugitives. 
The agent of the compan} % on jurisdictional grounds, re- 
fused to allow the service of iho warrant at Punta Arenas, 
but the marshal returned and etlected the arrest with a 
force of armed men. The prisoner, whose name was 
Sloman, was tiiken to Greytown, where Mr. Fabens, the 
U. S. commercial agent, procured his discharge under 
})ond. The company's agent was afterwards arrested at 
Greytown and held to bail on a charge of haying obstructed 
Sloman's arrest at Punta Arenas.^ 



^Br. and For. State Papers, XLVII, 1012-1018. 
* British and Forokqi State I^apers, XLVI, 859. 
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Disputos also t\\ist(»cl as to the payment of dues and port 
eharii'es bv the steaniei*s of the Aeeessory Transit Com- 
pany. The a^ent of the company finally instructed the 
officers of the steanu^rs to pay no more port charges at 
(trey town and to take no letters or packages or fn»ight for 
its inhabitants. This action nuich exasp(M*ated the people 
of the town. 

On the eviMiino- of Mav Hi, IS54, a difficulty of more 
serious import occurred. The population of Greytown 
then numbered about 8(M) persons, consisting" of a few 
Knglishmen. Frenchmen, (xermans, and men from the 
United States, but mainlv of netfro(\s from Jamaica and 
some natives of the Mosquito shore. On the day men- 
tioned the steamer Rout It ^ of the Accessory Tmnsit Com- 
pany, arrived at Punta Arenas undei* the conmiand of 
Capt. T. 'W Smith, and took her position alongside the 
steamer Xortlurn L'ujlit to deliver her passengers. About 
dusk a bungo, having on board 25 or SO ariiuKl men, 
mostly Jamaica in^groes lu^adcnl by a nudatto as marshal, 
came over from (ireytown and ran alongside the RoKth. 
The marshal, accompanied by several armed men. then 
jumped on board and announc(»d th(»ir purpose to arrest 
Captain Smith und(»r a warrant from the mayor of (xrey- 
town on a charge of nuirder. based upon the shooting by 
C'aptain Smith of a native boatman. 

At this stage of the proceedings Mr. Borland, United 
States minister to C'entral America, who was on board the 
iXorflttrn Lufhl on his wav to the Unitcnl States, was 
appealed to. He went on board the Rnnth and found 
C-apt. Smith standing at his cabin door, keeping the mar- 
shal and his men at bav. Mr. Borland informed the mar- 
shal that the United States did not recognize the authority 
of th*» numicipality at Punta Arenas to arrest an American 
citiz(Mi, and ordered him with his men to withdraw. 
Meanwhile, loud and threatening language was used by 
the men on the l)ung(). and seveml of them rushed on 
board the steamer. A furth(»r invasion was prevented by 
Mr. Borland taking a rifle and warning the men on the 
bungo to keep off. 

Early in the evening Mr. Borland went to Greytown to 
call upon Mr. Fabens, the United States commercial agent. 
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lie thou learned that, at a meeting of the people of the 
town, it had been resolved to arrest him. This meeting 
was presided ovei* ))v the mayor, a Frenehman named 
Siguad, who, though he afterwards disavow(»d responsi- 
bility for what took place, was said to have been })resent 
when it was proposed by Martin, the ex-mayor, to make 
the arrest. The attempt was made. A body of men, con- 
sisting in part of the ri^giilai' police of the town, armed 
with muskets, and headed l)v a Jamaica negro, went to Mr. 
Fabens's house and announced that they came by order of 
the mayor to an-est Mi*. Borland foi* preventing the arrest 
of Capt. Smith. Mr. Borland appeared and warned them 
against the conscMpiences of what they proposed, and called 
s(»veral gc^ntlemiMi who were in an upper room to wit- 
ness the threatened assault upon him. The leader of the 
armed force then sununoned Martin, the ex-mavor. as if to 
consult him, but Martin not answering, they dn»w oti* a little 
way from the door. I'he mayor then came up and assured 
Mr. Borland that the proceedings had been taken without 
his order and authoritv: and while the conversation was 
going on someone from the crowd threw a broken bottle 
at Mr. Borland, slightly wounding him in the face. The 
person who thnnv the missile was not recognizcnl. Soon 
aftei'wards the crowd dispersed. At Mr. Borland's request, 
Mr. Fabens procetnled in a boat to the Xnrfhrrn Li<jhf in 
order if i)ossible to obtuin aid. On deliberation, it was 
decided that a connnittee of threc^ passengers should return 
with Mr. Fa})ens to Grey town, conuuunicatt^ with Mr. Bor- 
land and agree upon a proper course to l)e taken. The boat 
l)earing them, though notice was givcMi that X\w consul was 
on it, was tired on and not allowed to land, and was thus com- 
pelled to retui'n to the Xftrflum Li(/ht. During the night 
the town was occupied by armt^d men, whose s(»ntinels, sta- 
tioned between the AmcM'ican consulate, whei'c Mr. Bor- 
land was, and the harbor, challenged all who attempted to 
pass, prevented boats from landing or leaving the shore, 
and thus kept Mr. Borland a prisoner all night. On the 
following m'- .g. between seven and eight o'clock. Mi*. 
Borland, iniving advantage of a momentary lull in the 
(^xcitemiMit. procured a boat and returned to the yfrrtliwn 
I/tifhis where it was decided, at a meeting of th(» passen- 
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*»:i»rs, to (Milage the servients of fifty men to act as an arnjed 
guard at Punta Arenas till the United States Government 
could he informed of the state of affairs/ 

Mr. Marcv, who was then Secretary of State, on June 
I^, 1854, informed Mr. Fabens that a man-of-war would be 
ordered to visit San Juan; that the conduct of the people 
there had attracted the attention of the (lovernment of 
the United States and would not pass umioticed: and that 
the inhabitants of the place would be expected to make repa- 
ration for the wrongs and outmgt^s they had ccmunitted. 
On the JHhof June he advised Mr. Fabens that Capt. HoUins 
would inunediately proceed to San Juan. The (lOvernment. 
said Mr. Marcv, wa.s t»mbarrassed bv the rumor that th*' 
])retended civil and political authority of the place had dis- 
solved: nevertheless, should there be no organized lK)dv 
upon which a demand for redress could be made, the indi- 
viduals who had participated in th(» infliction of the wrongs 
could not escape from responsibilities resulting from the 
i'onduct of th<» late political organization. The people of 
San Juan were expected to repair the injury they had 
caused to the Accessory Tmnsit Company by withholding 
from it the property which had been stolen and taken to 
San Juan, and by prottH'ting persons who were guilty of 
felonv. Moreover, the indignitv to Mr. Borland could 
not, declared Mr. Marcv. ])ass unnoticed. If done bv ordcM* 
of the authorities of the place, they nuist answer for it in 
their assumed i)olitical character, and nothing short of an 
apology for the outrage would sav(» the place from the in- 
fliction that such an act merited. If it was committed bv 

« 

lawl<»ss individuals, without the authoritv or connivanc(>! 

ft 

of the town, then it was ch»arlv thedutv of those who ex- 
crcis(Ml the civil power in San Juan to inflict upon them 
exemplary ])unishment. The nominal magistrates there, 
in neghu'ting to bring tluMU to justice, would implicHlly sanc- 
tion their acts and assume responsi})ility for tlnMU.' 

The instructions of Mr. Dobbin. Secretary of the Navv. 
to (apt. Hollins bear date June l(). IS.H. They refer to 
the two incidents of tin* st(»alingof the company's prop(M'ty 

' Br. and F(ir. State PaiH^ry, XLVI. s*)(^872. 
• Br. ami For. Statr Paiwrn. XLVI, 847. 
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and the indignity to Mr. Borland. Capt. Hollins was to 
consult freely with Mr. Fabon.s. It was, declared the 
instructions, very desirable that the people of Greytown 
''should l>e taught that the United States will not tolerate 
these outrages, and that they have the power and deter- 
mination to check them. It is, however, verv much to he 
hoped that you can effect the purposes of your visit with- 
out a resort to violence and destruction of property and 
loss of life. The presence of your vessel will, no doubt, 
work nmch good. The Department repos(»s nuich in your 
prudence and good sense.*'* 

June 1:^, IS54, Mr. Fabens informed Capt. Hollins, who 
had then arrived at San Juan, that he had demanded, on 
behalf of the United States, an indemnity for the property 
feloniouslv taken from the Accessorv Tmnsit Companv. 
He had also renewed the demand for indemnitv foi* the 
destruction of the company's property in March, 1853. 
He had learned that, although a second demand for satis- 
faction had been made, no nnlress would be givcMi; nor 
would any apology be made by the town or its authorities 
for the insult to Mr. Borland, nor would any steps be 
taken to bring the perpetrators to justice. He added 
that the chief actors and instigators were in undisputed 
possession of the town, its arms and anmiunition, and the 
people were thus virtually countenancing and approving 
tiie indignity.' 

On July 12 Capt. Hollins, at t) o'clock in th(» morning, 
issued a proclamation announcing that, if the demands for 
satisfaction presented by Mr. Fabens were not forthwith 
complied with, he would, at i> o'clock a. m. of the follow- 
ing day, proceed to boml)ard th(» town. The particular 
demands in (question were those specitied in a letter of 
Mr. Fabens, of Julv 11, addr(»ss(»d '*T() those now or 
lately pretending to and exercising authority in and to 
the people of San Juan del Norte." They comprised the 
innnediate payment of $24,000 as an indemnity for injuries 
to the Accessory Transit Company and for outrages per- 
IM^tmted on the persons of American citizens, and an 

' Br. and For. Statf T»apers, XL VI, 875. 
'Br. and Fc^r. State I^aper^, XLVI, S77. 
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jipology for tho indignity to Mr. Borland, togothiM* with 
sati.sftu'torv assurances of future good })ehavior. 

Aftor th*» issuanre of the proclamation, a force went 
ashore from the djiotr and secured the arms and anmui- 
nition on shore. At the same time foreigners generally, 
and ptM'sons favorable to the I'^nited States, were notified 
that a steamer would he in readiness on the morning of 
the l)on)hardment to convey them to a plax'c of safetv. 
An offer was also made to Conunander Jolley, of the Brit- 
ish w^ar schoonei* Bt^niiudii^ of assisbince in removing any 
British persons or property. He res|K)nded with the fol- 
lowing protest: 

*^The inhabitunts of this city, as well as the houses and 
property, are entirely defenseless and at your mercy. 1 
do, therefore, notifv vou, that such an act will be without 
precedent among civilized nations; and I beg to call your 
attention to the fact that a large amount of property of 
British subjects, jis well as others, which it is my duty to 
protect, wnll l)e destroyed; but the force imder my com- 
mand is so totally inadecpiate for this protection against 
the ('(/<tm\ I can only enter this my ]>rotest." 

Capt. Hollins at once replied: 

'•"The people of San Juan del Norte iiave seen fit to com- 
mit outrages -Upon the property and persons of citizens of 
the Ignited States after a manner onlv to be regarded as 
piratical, and T am directed to (Miforce that reparation 
demanded by my (jovernment. Be assured I sympathize 
with yourself in the risk of Knglish subjects and property 
under the circumstances, and retfret exceedinoflv the force 

und(»r vour conunand .is not doublv eiiual to that of the 
« ft 1- 

f ijnm . 

A steamer was sent to th(» town at daylight on the morn- 
ing of the 18th to take away such persons as desired to go. 
A few only accepted the opportunity, and these were con- 
veycul to Punta Arenas. The majority of the inhabitants 
either had left or were willing to remain and risk the con- 
se(juenc(»s. It was hop(»d that the show of determination 
on the part of the ship would at this stage have brought 
about a satisfactory adjustment of differences; but none 
of the inhabitants called upon Capt. Hollins, and no expla- 
nation or apology was attempted. 
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At !♦ o'clock in the morning of the I8th the batteries of 
the Cycnw were opened on the town with shot and shell 
for three-quarters of an hour. After an intermission of 
the same length they were opened again for half an hour, 
and this was followed by an intermission of three hour.s, 
after which the tiring was renewed for twenty minutes, and 
then the bombardment ceased. The object of the several 
intervals in the boml)ardment was to afford an opportunity 
to the peopl(> of the town to treat and arrange matters. 
No advantage was tiiken of it, and at four o'clock p. m. a 
force was sent ashore to complete the destruction of the 
town by tire, though instructions were given to exempt 
from desti'uction, if possible, the property of a French- 
man named De I^ardwell, who was understood to have 
held aloof from the action of the people. Xo lives were 
lost, although an attack was mad*» by an armed party on 
the men who were sent ashore; but on the vollev beinir 
returned the assailants fl*»d. •'The execution,*' says Capt. 
HoUins. "'done bv our shot and shell amounted to the 
almost total destruction of the* buildings; but it was 
thought best to make the punishment of such a character 
as to inculcate a lesson never to be forgotten by those who 
have for so long a tinu* set at detiance all warnings, and 
satisfv the whole world that the United States hav(» the 
]:x)wer and determination to enforce that reparation and 
respect due to them as a (xovernment in whatever quarter 
the outi'ages may be committed."^ 

This transaction was fullv discuss(»d in President Pierce's 

%■' 

second annual message of Dec. 4, 1854, which contains the 
following comments: 

*'This pn^tended community, a heterogeneous assem- 
blage gjithered from various countries, and com[K)sed for 
the most part of blacks and persons of mixed blood, had 
previousl}' [to the mobbing of Mr. Ik)rland] givcMi other 
indications of mischievous and dangerous propensiticvs. 
Early in the same month proi)erty wjts clandestinely 
abstract<»d from the depot of the Transit Company and 
taken to Greytown. The plunden^rs obtained shelter 
there and their pursuers were driven back by its people, 

' r>r. aiul Fur. Stato l*aj>ers, XLVI, S7S, (»t s(mj. 
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who not only protected the wi'ongdoers and shared th(> 
plunder, but treated with rudeness and violenee those who 
sought to recover their property. * * * j eould not 
doubt that the case demanded the interposition of this 
(fovernnient. Justice required that repamtion should In* 
made tor so many and such jrross wrongs, and that a 
coui'se of insolence and plunder, tending directly to th(* 
insecurity of the lives of numerous travelers and of the 
rich treasure belonging to our citizens passing over this 
transit way, should be peremptorily arnvsted. \Vhatev(^r 
it might be in other respects, the conmiunity in ((uestion, 
in powt»r to do mischief, was not despicable. It was well 
provided with ordnance, small arms, and ammunition, and 
might easily seize on the unarmed boats, freighted with 
millions of property, which passed almost daily within its 
reach. It did not profess to belong to any regular gov- 
ernment, and had, in fact, no recognized dependence on 
or connection with anv one to which the Unit(»d States or 
their injured citizens might apply for redress or which 
could be held responsil)le in tuiy way for the outmges 
committed. Not standing b(»fore the world in the attitude 
of an organized ix>litical society, b<»ing neither compi^tent 
to exercise the rights nor to discharge the obligations of 
a government, it was, in fact, a marauding establishment 
too dangerous to ))e disregarded and too guilty to pass 
unpunished, and yet incajjable of being treated in any 
other way than as a pimtical resort of outlaws or a camp 
of savages depredating on emignint trains or canivans 
and the frontier settlements of civilized states. * *^- * 
No individuals, if any there were, who regardt^d them- 
selves as not responsible for the misconduct of the com- 
munity adopted any means to sepanite themselves from 
the fate of the guilty. The s<»veral charges on which th(», 
demands for redress wen* founded had been publicly 
known to all for some time, and wen* again announced to 
them. They did not deny any of these charges; they 
offered no explanation, nothing in extenuation of their 
conduct, but contumaciouslv n^fusea to hold anv inter- 
course with the conunand(»r of the Cijanr. By their obsti- 
nate sil(»nce they seemed rather desirious to i)rovoke chas- 
tisement than to escape it. * * * Wh(»n the Ctjftn*' 
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was ordered to Central America it was eontidently hoped 
and expected that no occasion would ai'ise for a *" resort to 
violence and destruction of property and loss of life.' 
Instructions to that eff(»ct were given to her conuiiandcu*; 
and no extreme act would have been recpiisite had not tlie 
people themselves, l)y their extraordinary conduct in the 
affair, frustrated all the possible mild measures for obtain- 
in ^jf satisfaction. '' * * 

"This transaction has })een the sul)ject of complaint on 
the part of some foi'eit^n powei's, and has been character- 
ized with more of harshness than of justice. If compari- 
sons wen* to be instituted, it would not be difficult to pre- 
sent repeated instances in the history of states standing in 
tln^ verv fi'ont of modern civilization where conununities 
far less offending and more defenseless than Greytown 
have been chastised with nuich <jfreat(M' severitv, and where 
not cities only have l)een laid in ruins. Imt human life has 
been recklesslv sacriticed and the l)lood of th(* innocent 

ft- 

made profusely to mingle with that of the guilty.'' 

The Cfovernment of the Fnited States declined to enter- 
tain the claims of French subjects, growing out of the 
l)ombardment, on the ground that persons domiciled at 
Greytown nuist look to that connnunity for protection.^ 

It is to be noticed that President Pierce, in the passages 
above (juoted, clearly assumed the position that the inhab- 
itants of Greytown \vere not as a lK)dy entith^d to l)e treated 
as a civilized and responsible connnunity. 

T/ie (^rhuean W((i\ — In the Moulted r of Mav (>, 1854. is 
given the report of the French admiral on X\w bombard- 
ment of Odessa, which had taken place on April 22. It 
was claimed that a flag of truce had been tiivd on and that 
the bombardment was in retaliation. The lK)mbardment 
was directed at the public establishments, the public ves- 
sels, and the fortifications, the city itself and the merchant 
vessels being spared. The admiral mentions the fact that 
his orders had directed him to spare open towns. 

At pp. 881-347 of the British Expedition to the Crimea. 
])y W. H. Rusvsell, the London TlmeH correspondent, is 

'Mr. Marcy, Sec. of State, to Count Sartiges, French ininistiT, Fi'l». 
•J(), 1857, S. Ex. Doc. S\ 35 Cong. 1 sess.; I^wrence's AVheaton (ISfi^j, 
178, note 59. 
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given tlie history of the (expedition to the Sea of Azov. 
During this expedition niunerous hmdings were made 
along the shore, and extensive* ])hindering was engaged in. 
These proceedings are referred to by a writer in the 7V///r.v, 
Aug. 81. 1888, who signs IfaiuJ hjmiruH Mall. He states 
that at various places on the Scni of Azov lai'ge stores of 
corn, private property, were burnt, and that the English 
press approved rather than condemned what was done. 

lioDihtrdnKtif (ffMr(/j?(r nrisf ).~Tho series of (»vents which 
culminated in the bombardment of Valpamiso by a Span- 
ish squadron. March 31. 1866, originated in a (controversy 
between Spain and Peru, known as the "'Talambo" (jues- 
tion. and involving alleged delays, defaults, and denials of 
justice in the administration of the criminal law })y the 
tribunals of the latter countrv.^ On th(» refusal of Pei'u 
to comply with certain demands for redr(»ss, as well as to 
receive and negotiate with a new diplomatic agent of Spain, 
on whose life attempts were alleged to have been made by 
Peruvians, a Spanish s([uadron took ])ossession of th(* 
Chincha Islands. Any design against the territorial inti»g- 
ritv of Peru was afterwards disclaimed, ])ut the seizure of 
the islands was accompanied with a manifesto in which it 
was intimated that, as Spain had never acknowledged the 
independence of Peru, she might rightfully reassert her 
ancient title to them.'' 

When intelligence of these things r(iached Chile it pro- 
duced great excitement, and (»very ett'ort was made to forc(* 
the (Tovernment into a warlike attitude. Mav 4. 1804, 
Senor Tocornal, then Chilean minister for foreign affairs, 
addresstMl to the (loverimients of America a circular in 
which he d(}clared that the manifesto issued by the Span- 
ish representatives in Peru sanctioned principles which 
placed in doubt the independence of that country and 
must therefore be reprobated and protested against })v 
Chile, and he ex])r(\ssed confidence that the Spanish 
Govermnent would not approve it. This circular, how- 
ever, was not considered sufficiently demonstmtive; and 
on May 7 Senor Tocornal, yielding to popular clamor, 
resigned. He was succ(»eded by Seiior Covarruliias. It 

' Dil). Cor., 1S(>4. IV, 15, IS. 

- J)ii>. Cor., mU, IV, 2S, :V2, :WS, 87, 81). 
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was understood that orders were issued to officials along* 
the coast to refuse supplies and coal to Spanish men-of- 
war, and in the following Septenil)er a decree was promul- 
gated declaring coal to be contra])and of war and directing 
that supplies of it be withheld from public vessels of a 
state employed in hostilities against another state/ 

The r(»latio!is ))etween Spain and Chile were soon aggra- 
vated })v various incidents. Instructions were issued to 
Admiral Pareja, commanding the Spanish forces in the 
Pacific, which invested him wnth plenipotentiary powers. 
The Spanish minister at Santiago, Mr. Tavini, sought, 
however, to effect an amicable arrangement. In a note of 
May 1'^, 18<).5, he set forth the grievances of his (rovern- 
ment. The note complained of popular affronts to the 
Spiuiish flag, at which officials were aHeged to have con- 
nived; of Mr. Tocornal's circular of Mav 4; of the failure 
to cornu't (expressions of public opinions which contra- 
vened the law; of the permission given to the Peruvian 
war steamer Ler^nndl to obtain numitions of war and sup- 
plies and to enlist men, while obstacles were placed in the 
way of s(»nding supplies to the Spanish squadron; of the 
failure to prevent unlawful expeditions; of the refusal to 
allow Spanish steamers to tjike coal, and of the decree 
d(»claring coal to l)e contraband of war, with the o})ject of 
prejudicing Spain; of the subsequent permission given to 
Peru to purchase horses, which were contmband of war 
by the law of nations; and of the failure to bring actions 
for cerbiin libels in the press. Mr. Tavira stated that his 
Government would be willing to receive "• the solemn 
declarations'" which the case demanded, provided th(»v 
were compatible with its dignity. Mr. Covarrubias 
replied on May 16, 1805, reviewing the subjects of com- 
plaint, flattering himself that he had dissipated them, and 
declaring that his explanations were a fresh testimonial to 
the constant yearning and efforts of his Government to 
maintain friendl}' relations with Spain. Mr. Tavira re- 
sponded, on May :iO, saying that the explanations given 
dissipated, in his judgment, all motives of complaint, and 
that he would advise* his Government of them. 



Dip. Cor., 1H(>4, IV, 179-18:^, 1S9-19(). 
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The Spanish Governinont repudiated Mr. Tavira's aetioi> 
and charged him with antedating the note of May 13, in 
order to make it appear that it vfns sent before the arrival 
of instructions which he received on the 14th of that month. 
He was removed from his post and ordered home. The 
terms of settlement insisted upon in the instructions 
embraced disapproval of or apology for the grievances of 
Spain, and a salute to the Spanish flag, which would be 
immediatelv returned and no indenmitv asked. If these 
t(»rms were refused Admiral Pareja was authorized to take 
measures of another kind. Spain reserving th(» right to^ 
exact indenniities for the past and guarantees for thi* 
future.* 

Admiral Pareja was instructed, if Chile refused the 
demands of Spain, to address, in the first place, a circular 
to all the Spanish-American Republics assuring them that 
Spain had no designs on their t<»rritory or indejx^ndencc. 
He was then to put th(» whole Chilean coast under lilock- 
ade. This blockade was to continue one month, and if 
Chile had not then accepted the conditions olTered ))y 
Spain he was authorized to perform any and every other 
hostile act against the power and prosperity of Chile 
recognized as h'gitimate in a state of war, throwing upon 
the Chilean (Tovernment the responsibility. The point on 
which Spain specially insisted was the salute to her flag, 
which she felt had })een insulted. If such a salute was 
given, it would l)e innnediatc^ly returned by the* Spmish 
fl(»et, a n(»w minister would instantlv be sent to Santiajfo. 
and thi» Spanish forces would b(» withdmwn from the 
Pa<*itic. The Spanish minisUn* of state n^peatedly declared 
that his (rovernment would not pi'rmanently occupy any 
Spanish- Anu»ri<*an territory.' 

September 17. 1865, Admiral Pareja, who, although a 
diplomatic agent of Spain then resided at Santiago, was^ 
invest(»d with plenipot<'ntiary powers, sent an ultimatum 
to the Chilean (fovernment, demanding satisfactory expla- 
nations, with a saluti* of 21 guns to the Spanish flag, and 
intimating that if his demands were not complied with 

'Dip. ('<.r.. l8<vS. II, 545-552. 
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(tiploiiiatic relations would be broken off, and that, if his 
forces were called into action, he would claim indemnity 

• 

for injuries sustained by the Spanish squadron in conse- 
quence of the decrees of the Chilean Government. This 
ultimatum, signed by the Spanish admiral, was received 
at Santiago on the 18th of September, duringthe cele})i'ation 
of the fift} -fifth aniversary of the birth of the Republic. 
It was immediately rejected. It was presented again by 
the admiml, and on the 23d of September was again re- 
jected. Next day Valparaiso was })lockaded and a })lockade 
was proclaimed of the other ports of the Republic. Chile 
responded })y a declaration of war. The extended block- 
tide was not in fact maintained, since there were fiftv-three 
])orts, while the Spanish forces comprised only four frig- 
ates and two smaller vessels. October 28, 1865, Admiral 
Pareja n^duced the blockade to six ports.* 

Early in the contest the Chileans were greatly elated })y 
the capture of the Spanish man-of-wai' Coradonga, This 
mishap caused deep mortification both to the Spanish navy 
and to the (jovernment at Madrid. The Spanish force in 
Chilean waters wiis reenforced by two ships, which were 
withdrawn from Callao, notwithstanding the fiU't that in 
Peru, whose owmi dispute with Spain had s(»emed to be 
amicably adjusted, there had just taken ])lace a sympa- 
thetic revolution which presaged an alliance with Chile.* 
At the end of Deceinber, 1S().5, the death of Admiral 
Par(»ja on })oard his flagship was announci^d: the United 
States minister at Santiago reported that from what he 
could gather the admiral had conunittxHl suicide. His 
military operations had entirely failed; and it was gener- 
ally believed that a joint Chilean-Peruvian fleet, which 
Avas to include the Cin'tuhmga^ was fitting out at the island 
of Chiloe. 

Admiral Pareja was succeeded in conmiand by Senor 
Castro Mendez Nunez, captain of the iron-clad Wumfmcid. 
the most formidable of the Spanish ships. lie reduced 
the blo<'kade to the ports of Caldera and Valparaiso, and 
later to Valparaiso alone. In January, 1866, ncnvs reached 
Chile of the conclusion of an alliance with Peru, and of 

UMj). Cor., 1866, II, 345, 349-.362. - Dip. Cor., ismj, II, .SW-.m"). 
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the declaration of war by the latter. Thi.s alliance was 
joined by Ecuador and Bolivia. February 7 the Spanish 
fleet endeavored to engage that of Chile* and Peru near the 
island of Chiloe, and was worsted. 

The first intimation of a possible bombardment of Val- 
pamiso was made by Adminil Pareja in October, 1865, 
but nothing came of it. In Februar}, 18(>6, his successor 
caused the Chilean (Toveriniient to be advised that in the 
event of an attempt being made from the town to destroy 
his vessels with torpedoes he would instantly open fire 
upon it.* Personally Admiral Nuiiez seems to have been 
desirous of an amicable arrangement, and of avoiding such 
a measure of violence. About the middle of March, how^- 
ever, he received a formal appointment as commander in 
chief and plenipotentiary, and this was accompanied with 
or was soon followed })v instructions which left him no 
other alternative. (leneral Kilpatrick, then United States 
minister to Chile, and Commodore John Rodgers, com- 
manding a special United States squadron at Valpamiso. 
lalx)red in vain to bring about a pacific adjustment. 
Admiral Nunez stated that the only terms which his 
instructions would permit him to accept were (1) a note 
disclaiming an intention to insult Spain, and declaring that 
the treaty of peace was only interrupted, not broken, by 

^Manrh 1^, 18t>6, Admiral Den man wrote to the Lords Cominisj*ioiiers 
of the Admiralty that he intende<l to use two of his ships to enforce 
tw'enty-four hours* delay before the Spanish wjuadron should open fire 
on Valparaiso, in the event of the use of tori)edoes aj^inst the Sjmnish 
ships. ( Br. i<c For. State Papers, iA^I, 987. ) This intention the Tx)rds 
considered '' not tol)e justified by any ruleof international law." April 
It), 1866, Lonl Clarendon instructe<l the British minister in Chile that 
he had ('(msulted the law offices of the crown on the subje<*t, and that 
in the opinion of Her Majesty's (Jovernment the course which the 
Spanish a^lmiral ha<l declared he would pursue would, under the cir- 
cumstances stated, 'Mk* justifiable by international law." "Her 
Majesty's (roveniment," said Lord Clarendon, 'Mhink it impossible 
to deny the iK^Uigerent right of Chile to employ torpedoes against the 
Spanish squadron: and ecjually impossible to deny the belligerent 
right of Sjiain to bombard the town which those instruments are 
employed to protect. In the opinion of Her Majesty's (iovemment, 
however, it would be highly imp.>Iitic on the i)art of the Chilean 
Government to give cause to the Spanish conunodore to put his threat 
into execution. ' ' ( 989. ) 
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the declai*ation of war, and in proof of this the return of 
the ( ovadongiK and all other prizes; (2) a responsive 
declaration by Spain of a return of friendship, together with 
a discla' ner of any desire for conquest in America, oi* 
of exclusive influence in American Republics, and in proof 
of this the return of all prizes in the possession of the 
Spanish squadron; (8) after this exchange of notes, a 
reciprocal salute of 21 guns, the first gun to be fired from 
the Chilean forts, when, this accomplished, he would pro- 
ceed to Santiago and present his credentials as envoy 
^extraordinary and minister plenipotentiary and enter 
into negotiations for a permanent settlement. If these 
terms were accepted by Chile, similar ones would be 
offered to her allies. 

Mr. Covarrul)ias, when advised of these terms, declined 
to act upon them without the concurrence* of the repre- 
sentatives of the allies. This was construed tts a rejection 
of them, and it seems correctl}' so, since not only was the 
minister of Peru then absent, but Mr. C'ovarrubias, as will 
be seen, soon afterwards made a countei'-proposal which 
was evidentlv not the result of mutual consultation. 

On the morning of March 27 Admii'al Nunez notified 
th(* diplomatic corps, the dean of the consular })ody at 
Valparaiso, and the intendente of the city that he would 
open his batteries on Saturday morning, the »^lst of the 
month, thus allowiniif four davs to noncombatants for 
removing with their eflects. and that he would endeavor 
to injure only public property, but that if ])rivate prop- 
erty should l)e destroyed he could only place* the entire 
responsil)ility on Chile. In a manifesto he stated that two 
ineffectual attempts had been made to engage the allied 
fleets in the* waters of Chiloe, where they were protected 
})v narrow passagc^s and natural bulwarks of rock, so that 
V(»ssels of the class of the Spanish squadron could not 
attack them. *'The impossi])ility,'" he declared, '*of get- 
ting within gunshot of vessels which shelter themselves 
behind the impassable barriers of locality, and the per- 
sistence of Chile in refusing the amends justly demanded 
of her, impose upon Spain the painful but unavoidable 
duty of making her feel all the weight of rigor to which 
that country exposes itself which absolutely refuses to 
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recognize the duties iinpos(»d upon the civilized eoninumi- 
ties of the universe." 

The foreign resid(»nts of various nationalities addressed 
petitions and sent deputations to the foreign niinist^M's and 
to the commanders of the foreign naval fore<»s, praying 
for protection against the })om})ardment. (len. Kil|mtrick 
convoked a meeting of the diplomatic corps, })ut only th<* 
representative's of Italy and Prussia appeared; and it was 
decided that it was inexp(»di<'nt for th(» American naval 
forces to make any physical opposition, in view of the 
course of the ministers of England and France '"Had 
those representatives," says (len. Kilpatrick. *"jiski»d 
that our forccvs coojji^rate with those of England to that 
end, and thus given us monil support in oui contem])lated 
action, neither Commodore Kodgers nor myself would 
have hesitated to havi' us«»d fon-e to pn^vent the destruc- 
tion of this citv." 

All the consular body, except th(» representative.-^ of the 
Argentine Republic. IV»lgiun). England.and Fnmce, joined 
in a protest to Admiral Nunez, "In the fa<-c of the civi- 
lized world, against the consummation of an a<'t which 
is inconsistent with the civilization of the age." The 
consuls of England. Fnmce, an<l the Argentine Ke]>uMic 
made a joint and similar prote>t. I'he Ii<dgian consul prc»- 
tested se|>jin!tely. 

(ienenil KiliKitri<k. in a writt<Mi commutiication to 
Admiral Nun«*z. >aid: "Whih' Ixdligen'nt right?* [X'rmit 
a recourse to extreme meii^urc'* for the carrvintr fiut of 
legitimat** militarv f>ixTation>. thev do not include the 
wanton destruction of private projH»rty where no re>ult 
!idvantag«»ous to the lawful end^of the war <-an he attained. 
Int«*rnational law expre^-^ly exempt- from destruction 
purely commen-ial connnunitie'*. ^m-h a- \ aljuiraiv^. and 
the under-iirned would he<r hi-excejlencv to consider mo-^t 
<»arn«*stlv the irnmen-M* lo-- to neutral resident-', and the 
impossihility of rern<»ving within th*- hrief term alloterl to 
them their hou<>etK)ld (food-, chatth-. and ni»-rchandi-e. 
If. howev«'r. hi- ♦•x«»'lleric\ jx^r-i-t- in hi- int^-ntion 
* * * it ofil\ n-main- for the unrlfr-igned to reiterate 
in tlu* clearest mann«r. ifi th*- name of hi- iro\«*rnmerit. 
his mc>nt Milernti protect a;/ain**t the art. a- unu-ual and 
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unnocossarv, and in contravention of the laws and customs 
of civilized nations; reserving to his (lovernment the right 
to take such action as it may deem proper in the prem- 
ises. ^ 

The British minister, Mr. Thomson, in a similar protest, 
drew attention to the large neutnil interests at stake 
and the impossibility of withdi*awing them in four days, 
and to the futility of the proposed measure from a military 
point of view; and, reserving all the rights of his (lovern- 
ment in the premises, he declared: '"In attacking an o^Den 
and undefended town an act will ])e conmiitted against 
the laws and usages of war, against the rules established 
})V international law, and against the laws of humanity/''^ 

The diplomatic r(»presentatives of France, Italy, and 
Prussia also protested/ 

On the morning of March 21> (jenenil Kilpatrick advised 
Mr. Covarrubias that Admiral Nunez was disposed to say 
to the intendente of Valparaiso that, inasmuch as it was a 
purely commercial and unfortified port, the magnanimity 
of Spain would not permit its destruction if Chile, in reply, 
would state that she yielded to magnanimity what she 
refused to yield to force. Mr. Covarrubias answered b}- 
proposing that, as Adni. Nunez had given as a reason for 
the bombardment that he could not meet the vessels of 
the allies, their squadron should be placed 10 miles from 
Valparaiso, there to engage an equal force from the Span- 
ish fleet (the Xiumoida being excluded), Connnodore Rodg- 
ers to match the shi[)s and act as umpire. Admiral Nunez 
declined this proposal, saying that as a militar}^ man he 
knew the superiority of his forces and should of course 
avail himself of it.* 

On the morning of March 81 th(» bombaidment took 
place, lasting three* hours. The shots were chiefly directed 
at the public })uildings — the bonded warehouses, the inten- 
dencia, and the milway station. Four of the warehouses 
were destroyed, containing neutral property valued at 
$10,0<X),000. White flags were at the Admiral's request 

^Dip. Cor., 1866, II, 402. 

» Br. <fe For. State Pai)ers, LVI, 966. 

^Dip. Cor., 1866, II, 386-.S98. 

*Dip. Cor., 1866, II, 891, 892, 404-405. 
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placed on the hospitals and churches, but some of these 
were struck. A part of the streets Planhada and Cocharne, 
extending from the intendencia toward the customs stores, 
was destroyed })v tire, and some twent^^-five private 
dwellings were consumed. The total loss. was estinuited 
at J?15, 000,000, less than 5 per cent of which fell on 
Chileans. Two or three persons were killcnl and as many 
wounded.* 

Mr. Seward, in acknowledging Geneml Kilpatrick\s 
dispatches, said: "'The conclusion at which you ar- 
rived . . . that it was not vourdutv to advise and instruct 
Commodore Rodgers to resist the liomliardment by force 
is accepted and approved."* Subse(iuently Mr. Seward, 
in a letter to the Attornev-General, expressed the opinion 
that citizens of the United States domiciled in Valparaiso 
would have i.o claim for indenmity either against Spain or 
against Chile/ and the Attorney-CJeneral gave to this view 
his sanction.* 

Mr. Welles, Secretary of the Navy, in his annual report 
of Dec. 3, 18()0, stated that Ccmnnodore Kodgers "'was not 
re(|uired to interpose his force against or for eitiier party;" 
that it w^a8 ''his dutv, even while* endeavoring to mitiirate 
the harsh severiti(vsof war, to maintain a strict neutralitv;" 
and that, '"the otKcers of other neutral powers having de- 
clined to unite in any dcH'ided steps to j)rot«M't the city, no 
alternative remained for him to pursu<» consistently with 
the position of this (Jovernment towards the parties than 
that which hi» adopted."' 

I^)r(l Clarendon, on hearing of the bombarc'ment, de- 
scrilHKl it in a ronnnunication designed for the S)>anish 
(jovernment as '*a wanton destruction unparalleled in 
mcxlern timers and unjustifiable on anv grounds of a vast 
amo uit of neutral proptM'ty stored up in the magazines of 
a defenceless town, without anv material dama<re to tht» 

MMp.Cor., lH()t>, lI,;iS(>-:V.»:i; r.r. iS: Fc.r. Statr PajHTs, LVl, *»71. For 
a <'ircular of Mr. ('(>varnil>ias (»f April I, ls<>(), <»n th«' ))<)iiil»ar(liia*nt, 
tfeii Dip. Cor., 1S(»(>, il, 4'2\. 

U)ip. Cor., IHfWi, II 411-412. 

*AniJ. 24, 1HIU3, 74 .MS. Dmn. \a^\., r>4. 

•12 Op., 21. 

* M(^Hs*ajri*H ami I)ocuiiHMits, ls<w;-'fJ7, Ahrid^Miient, 708. 

(;4Si>-ol— :\ 
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enemies of Spain, but with most disastrous consequences 
for those whom Spain professes to regard as friends." It 
appears, however, that Admiral Denman had been in- 
structed ''not to transgress the limits permissible to the 
representative of a neutral power, or to associate himself 
with any proceedings of the United States commodore 
which might be inconsistent with the neutral character."* 

The opinion of publicists is expressed by Hall, who de- 
clares that ''the act gave rise to universal indignation at 
the time, and has never been defended."* 

The bombardment practically ended hostilities in Chile; 
but, to the great inconvenience of neutral powers and par- 
ticularly of the United States, it effectually blocked the 
way to the conclusion of a peace. ^ At length, after re- 
peated efforts at mediation, a conference between repre- 
sentatives of Spain and the allies was opened at Washing- 
ington Oct. 29, 1870, under the presidency of Mr. Fish, 
April 11, 1871, an armistice wjis concluded whereby the 
(he facto suspension of hostilities was converted into an in- 
definite truce, which was not to })e broken bv anv of the 
belligerents except on three years' notice, given through 
the Government of the United States; and so long as the 
truce lasted all restrictions on neutral connnerce were to 
cease. The last session of the conference took place Jan- 
uar}' 24, 1872. Mr. Fish renewed his entreaties for a per- 
manent peace. The Spanish minist(»r declared this to be the 
desire of his Government. The Chilean minister, with the 
support of the ministers of Peru and Ecuador, replied that 
peace would l)emade if Spain would •' remove the* ol)stacle'' 
by making reparation for the bombardment of Valparaiso. 
The Sf)anish minister declined to enter into a discussion 
w^hich could i)r()duce "'no beneficial result." At this an- 
nouncement Mr. Fish expressed his disappointment, de- 
claring that the United States had hoped that, in view of 
the great changes which had taken i)lace in the executive 
(rovernnient of Spain, "* the present sovereign * * * 

» Br. and For. State Papers, LVl, 942,9r>,S-9o4, 9S7. 

2 Int. Uiw, 4th ed., 55H. See Calvo, Droit Int., 5tli e<l., VI, § 42S. 

•' Military neces.^Jity ''does not permit * * * the doin^r of any 
hostileaet that would make the return of i)ea('e unneeessarily dittieuh." 
(Stockton, Naval War Code, art. .S. ) 
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might not be held morally accountable for the severe act of 
his predecessor in the assault on Valparaiso, but might 
satisfy the natural sensitiveness of Chile by expressing 
regret that the Government of Isabel II had omitted to 
offer Chile satisfactory explanations on that subject." 

Nearly twenty years elapsed before treaties were made 
"^by Spain with Peru and Bolivia, the first of the allies with 
which she was able to conclude a formal peacfe.^ 

British'Fretich discuss^lons. — A discussion of the subject 
of coast warfare was started in 1882 b}- Admiral Aube, of 
the French navy, who, in an article against the proposed 
discontinuance of Rochefort as a military port, argued 
that as " wealth is the sinews of war. all that strikes at the 
wealth of the enemy, a fortixrri all that strikes at the 
sources of his wealth, becomes not only legitimate })ut 
imposes itself as obligatory. It must therefore be expected 
to see the fleets, mistresses of the sea, turn their power of 
attack and destruction, instead of letting the enemy escape 
from their blows, against all th(»- cities of the coast, fortU- 
tied or not, peaceful or warlike, to burn them, to ruin 
them, and at least ransom them w ithout mere v. This was 

7 ft- 

the former practice: it ceased; it will prevail again.'" ^ 
Similar views were expressed hy other French writers.' 
Contrary opinions were maintained ])y Admiral Bourgois, 
who deprecated any suggestion of repudiating '*the prin- 
ciples of the law of nations which ])r()tect inoffensive citi- 
zens, noncombatants, and open and undefended towns 
against the horrors of war."'* 

Tlu* eflect of these discussions was reflected in the British 
iijival manceuvres of July and August, 1888, in which the 
enemy's fleet shelled '•fine marine nvsidences and watering 
places'" and levied ransoms on undefend(»d towns. "^ These 

* M()<>re, Int. ArbitnitiuiiH, V, 504H-o05(). 

M^-vuedcs Deux Mondvs, L, :n4, March 15, 1S82. 

•''M. Ktit'iine Lainy, KcviU' <U'S Deux Mondes, LIII, 320, Sept. 15, 
1SS2; M. (ialniel C'harnu'.y, "La Kefoniie Maritime," Kevue des Deux 
Mondes, LXVI, LXVIII, Dee. 15, 1S84, March 1, 1S85, April 15,1885. 

^ " I^'s Torpilies et Le Droit <les (iens," l>a Xouvello Revue, Aj)ril 
1, 188(); "La Defend* «les (utes et Ia^h Torpilles," Dec. 1, 1887, and 
Fel>. 1, 1888. In the same pu!)lication, June 1, lS8f>, there is a reply 
to Admiral lUiur^ois' fii-st article by " Tii ancien ollicier de marine.'* 

"The Times, Aul'. 7, isss. 
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proceedings were objected to b}^ Mr. Holland, on the 
ground that they might be cited as giving an implied sanc- 
tion to such a mode of hostilities.^ Thev were also con- 
demned b}' Hall, who declared that '"the plea * * * 
that every means is legitimate which drives an enemy to 
submission * * * would cover every barbaritv that 
disgraced the wars of the seventeenth century;" that the 
proposal to revive in maritime hostilities a pmctice which 
had been '^abandoned as brutal in hostilities on land" was 
''nothing short of astounding;" but that, before such things 
were done, ''states are likeh' to reflect that reprisals may 
be made, and that reprisals need not be confined to acts 
identical with those whi(!h have called them forth. "^ 

CJiilmn Revolution^ 1891, — January 16, ISm, during the 
contest between the government of Balmacedo and th(^ 
Congressionalists, two forts at Valparaiso fired on the 
Congressionalist man-of-war Blanco Eni'alada^ killing and 
wounding a number of persons on board. The attack 
"was not returned for reasons of humanitv towards the 
people and the town."^ 

February 10, 1891, a report having reached Iquique that 
the goveriuncnt troops had been defeated on* the pampas 
near that place, the intendente surrendered the town to the 
Congressional ists, who occupied it with their naval forces. 
Early in the morning of February 19, government troops 
about 250 strong surprised the city, and the marines retired 
into the custom house, where they were supported })y the 
stjuadron. Firing continued all day, and two fires l)r()ke 
out. Late in the afternoon a British naval officer, at the 
recjuest of the revolutionary leaders on the Bhinnt Knm- 
ladiU went ashore under a flag of truce, and arranged a 
suspctision of arms to ena))le foreigners and non-combat- 
ants to leave the town. But for this, said the British 
admiral. Hotham, ''I(|uique would have disappeared, and 
with 250 drunken Chilean soldiers, no discipline nor iH)lice, 
and supf)lemented by roughs, the sufiferings, and wor>e. 



* Studies in Int. Law, 9(> et secj. 

*Int. Law, 4tli ed., 556. 

^Blue-book, Chile, Xo. 1 (1892), 24. This abe^tention on the part of 
the Congressionalists is said to have !>een due to the influence of Cap- 
tain St. Clair, of H. M. S. Champion. (Id. 83.) 
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of non-combtitants, especial 1}' women and children, umy 
be imagined/'' 

March 2*), 1891, Mr. Trac}', Secretary of Navy, ad- 
dressed to Rear- Admiral Brown instructions in relation 
to the protection of American interests in Chile during' 
the revolution then going on. With reference to the fleet 
of the Congressionalist party, whose ])elligerencv had not 
been recoi^nized bv the United States, Mr. Tracy said: 

"* Should the l)oml)ardment of any phice, 1)V which the 
lives or property of Americans may be endangered, })e 
attempt(»d or threatened b}- such ships, you will, if and 
when your force is sufficient for the purpose, require 
them to refrain from ])ombarding the place until sufficient* 
time has becMi allowed for placing American life and 
property in safety. You will enforce this demand if it is 
refused, and if it is granted, proceed to give effect to the 
the measures necessary for the security of such life or 
l)roperty.'' '^ 

July :^7, 1S91, Mr. Kennedy, British minister at Santi- 
ago, inclosed to Lord Salisbury a correspondence relating 
to the then rec(Mit l)ombardment of the town of Pisagua 
without provocation or notice of any kind by the Chilean 
(irov(U*nment ships Ahifinmtr Conilrl and linjurhiJ^ on 
June S, iSiU. Among the iticlosurtvs there was a protest 
of the consular body at Pisagua, which stated that the 
vessels came close into the port about *J o'clock in the 
afternoon, and without notice of any kind l)egan to tire 
their guns into the town, causing much damage. On July 
7th Mr. Kennedy addresscMl a protest to the Chil(»an (lov- 
ernmetit characterizing tlu* proceedingas being "'opposed 
to tlH» recognized principles of int(U*national law or of 
civil warfare.'' He also reserved all rights of British 
subjects as to pro])erty (l(\st roved. 

August 2."), iSiU. Mr. K^mukmIv's protest was approved 
bv Lord Salisburv.* 

liuhs nftltr Insfifnfr uf InfrriKitunuiJ Jau/\ 1S9G, — The 
<|uestion of the })oml)ar(lment of open towns by naval forces 

'Blue-bouk, C'hilf, No. 1 O'^-*-), S2-H;{. 
'' II. Kx. Doc. 91, 52 Collar. 1 sc^j-.w., 245. 

^'HlucBook, (Miilc No. 1 (1S92), lim, 21S. Sen* Calvo, Droit Int , 
5th tMl., VI, § 42S ft stMj. 
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was considered ])v the Institute of International Law at 
Cambridge in 1895, and at Venice in 1S9G. At the latter 
session rules were adopted which were designed to supple- 
ment, in regard to this question, the Manual of the Laws 
of War previously resolved upon at the session at Oxford. 
The rules, which were adopted Septeudier :^9, 1890, were 
as follows:^ 

•'Art. 1. Therti is no difference between the rules of the 
hiw of war as to ])om})ardnient bv militarv forces on land 
and that by naval forces. 

''Art. 2. Conse(iuently there apply to the latter the gen- 
eral principles enunciated in art. 32 of the Manual of the 
Institute — i. e., it is forbidden {a) to destroy public or pri- 
vate property, if such destruction is not connnanded by 
the imperious necessity of war; {!>) to attack and bombard 
localities which are not defended. 

''Art. 3. The rules enunciated in arts. 33 and 34^ of the 
Manual are equally applicable to naval bombardments. 

''Art. 4. In virtue of the foregoing principles, the 
bombardment by a naval force of an open town — i. e., one 
not defended by fortifications or other means of attack or 
of resistance for immediate defense, or by detached forts 
situated in proximity to it, for example, at thii maximum 
distance of from 4 to 10 kil., is inadmissi})le, except in the 
following cases: 

" (1) In order to o])tain by means of requisitions or of 
contributions what is necessarv for the fleet. 

"Nevertheless, such requisitions and contributions must 
remain within the bounds prescribed by arts. 56 and 58^ 
of the Manual of the Institute. 



^Vnnuaire, XV, 213. 

^33. In case of bonibardment all nee<lful measures nhall be taken to 
81>are, it" it be iX)H.«ible to do >*(), buildings devoted to religion and 
charity, to the arts and ^(uences, hosjiitals, an<l <lepotH of sick and 
wounded. This on condition, however, that such i)laces be not made 
use of, directly or indirectly, for i)ur])oses of defence. 

34. It is the duty of the besieged to <lesignate such buildings by 
suitable maiKS or signs, indicated, in advance, to the besieger. 

^56. Inijx)sitions in kin<l (re<iuisitions), levied upon communes, or 
the residents of invaded districts, should bear direct relation to the 
generally recognized necessities of war, and shouM be in proportion 
to the resources of the district. Requisitions can only be made, or 
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'^(2) In order to destroy doekvtird.s, niilitarv esta})lish- 
merits, depots of munitions of war, or vessels of war found 
in a port. 

*'Moreov«»r, an open town whi(!h is defended against the 
entrance of troops or of disemliarked marines may be 
J)oml)arded in order to protect the landing of soldiers and 
of marines if the open town attempts to i)revent it, and as 
an auxiliary measun^ of war in order to facilitate an 
assault made by the troops and (iisembark(»d marines, if 
the town defends itself. 

'"There are specially forbidden })oml)ardments whose sole 
o})ject is to exact a ransom {lirdmlschoiz), and, with 
greater reason, those destined only to induce the sul)- 
mission of the country by the destruction, without other 
motiye, of p(Miceable inha})itants or their property. 

'"Akt. 5. An open town may not be exposed to }>om- 
bardment \)\ the soh* fact: 

*"(!) That it is the capital of a State or the seat of (lov- 
ment (but, naturally, these circumstances giye it no guar- 
antee against bombardment). 

""(2) That it is actually occupied by troops, or that it is 
ordinarily garrisoned by troops of various arms, d(»stined 
to rejoin the army in time of war." 



U'vitnl, with tlu' authority <>f tho coininaiKlin^ ollicer of the ()('<'ui)i('(l 
(listrict. 

5S. The iiiYU'ler can imt h*vvt*xtranr<!iiiarv <*()ntri!>utinij?> of nioiiev, 
save as an tMjuivah'iit for lines, or iniiH»rts not pai<l, or U)V payments 
not nia«le in kind. ('ontri])uti(»ns in nionev ean only l>e imposed hv 
the onh-r, and upon the rtwjjnnsibinty, of tlie jreneral in chirf, or that 
of th«* >uperinr rivil authority estabhshed in th<* o<'cupi<*d territory; 
and then, as nearly as pos>-ihh', in aerordance with the rule of appor- 
tionment an<l assessment of existing; imposts. 
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Sulphur, which is obtained chiefly from Sicily, is used 
in the manufacture of powder; it is also used, very largely, 
in the manufacture of paper from wood pulp and in other 
mechanical arts. On the understanding that it may, 
because of the former use, be treated as contraband, the 
Sicilian merchants, in the case of war between the United 
States and another power, cease to send it to the United 
States ports, but ship it l)y Italian vessels to merchants in 
Quebec, from whom the American mamifacturers of pow- 
der as well as of othei articles, obbiin their supplies, by 

railwav. 

Should the vessel in (juestion be seized i' 

SOLUTION. 

''The tendency of all recent authorities * * * goes 
to show that contraband or not contraband of war is a 
question of evidence to l)e deter minced in each case ])v ref- 
erence, not to one particular rule of law, but many; not 
to anv one fact, however strong that mav be, but to all 
the circumstiinces connected with the goods in (juestion. 
It is not 0111}% or not so much, whetluu* the goods art* 
* * * capable of being applied to military or naval use, 
but whether, from all the circumstances connected with 
them, those very goods are or are not destined for such 
use.'^ 

We must, therefore, consider (l)the nature of the goods; 
(2) their origin and ownership; (8) their destination. 

1. yaftrr(< (tf the (jntxh, — According to the usual classifi- 
cation, derived from Grotius, articles of merchandise are 
divided with reference to the (juestion of contraband as 
follows: 

1. Those manufactured and primarily and ordinarily 
used for military purposes in time of war. 

2. Those th it may be and are used for purposes of war 
or of peace, according to circumstances. 

^Mo.seley on Contraljand of War, 9. 
38 
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3. Those exclusively used for peaceful purposes. 

•' Merchandise of the tirst chiss, destined to a hellic^erent 
country or places occupied by the army or navy of a bel- 
ligerent, is alwa^'s contraband; merchandise of the second 
class is contraband onlv when actuallv destined to the 
military or naval use of a beilig(»rent, while merchandise* 
of the third class is not contraband at all, though liable to 
seizure and condemnation for violation of blockade or 
seige. 

With respect to sulphur and saltpetre, '* there is nuich 
difficulty in deciding whether they come within the delini- 
tion of ammunition, so as to render them liable, in the 
first degree, as to all the* consecjui^nces of such. * * * 
As things clearly of a doubtful or double use, however 
much they may be r(M|uired for and spi»cially tidapted for 
war, it is, no doubt, better to consider them as of the sec- 
ond class of contraband where no treat v exist>, and to 
rend(M' them lia])le to confiscation, to reciuin* some other 
proof, which for such goods need not be very strong, of a 
warlike destination."*" 

In this relation is to be observed that the importance of 
sulphur, as an (Oement entering into explosiv(»s. has lat(»ly 
declin(»d, whih* its use in th(* arts has become more extensive. 

In the Instructions to Blockading Vessels and Cruisers, 
issued by the Navy I)e])artment during the war with Spain, 
certain articles an* classed as '•absolutelv contraband" and 
certain others as ''conditionally contraband." Among 
the foruKM' is included saltj)etre, but sulj)hur is omittinl 
from both !ists, and apparently intentionally so. Nor is 
it includecr among contraband articles, citlu*r absolute or 
conditional, in tic ])iesrnt Naval War Code. 

In the royal decree of Spain, of A[)ril L^*>, lSi)s, sulphur 
was inclu(l(*(l in the list of contraband: but it apj)ears that 
the S])anish (lovernmeni. u])on the request of the* Italian 
(rovernment, afterwards armouneed its suspension from 
that catiMrorv. 

2. (h'lfffn (ind mriH f'slujt. Special consideration has 
])e(»n shown in times past to thr natuiiil produce of a neu- 
tnil country. shipptMl by an<l belonging to its nationals. 

' ('has«% ('. J., in the cast* nf 'V\w Prftrhoff, .'> Wallare, 2S, 5s. 
^ Mosflrv, 47, 4S. 
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This consideration is founded on the principle 'Hhat the 
people of such a country are not needlessly to be deprived 
of a fair and Uvsual market for their produce;'" and "'so 
strong is the rule that, even though it [the produce] be of 
the nature of contraband in the first degree, in some few 
specified instances it will be protected.-' xVnd still more 
strongly will favorable consideration >)e justified in respect 
of articles of a "Mess degree of contraband."* 

3. De^ttiuitton, — In various cases that arose during the 
civil war, it was held by the courts of the United States 
that goods, although they might be proceeding to a neutral 
port, were liable to seizure and confiscation as contraband, 
or for breach of ])lockade, as the case might be, if the}^ 
were, at the time of capture, in reality intended, not to be 
delivered and sold in the neutral market, but to be con- 
tinuously carried on from their cobmMe destination, by 
the same or another vessel, or by means of inland transit, 
to the enemv. These decisions were acquiesced in bv the 
British Government as being in harmony with the prece- 
dents in its prize courts. On the other hand, the 
American courts repeatedh^ declared that the goods, if 
houajide intended for sale in the neutral market, were not 
subject to capture.^ 

Of the belligerent destination, where a *' continuous 
voyage" is alleged, there should be some definite evidence. 
It has been said that the evidence nuist be *' f ull and clear;" 
but, in determining what evidence may satisfy this require- 
ment, it may be proper to bear .in mind the doctrine laid 
down by the same writer, that "in the administration of 
all law, international as well as municipal, realities and not 
shams are to be regarded."'^ But, '* there seems to be but 
little question that the evidence as to the destination of 
the cargo should be definite. A mere presumption should 
not be sufficient."* 

Conclusion, — Since sulphur may be considered as only 
conditionally contraband, and since it is, in the case stated, 
the natural produce of the country from which it is shipped, 
and is consigned to merchants in a neutral port, the pre- 

1 Moseley, 1 1-15. 

'-'See the Introduction to Lnshinjjton's Manual of Naval Prize Law. 

^Crea^y, Fin*t Platform of International Law, t)24, 625. 

*Sno\v, Int. La'.v, 157. 
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sumption is in favor of the innocent (character of the cargo. 
But if there is reasonable ground to believe that it is not 
to be sold in the neutral market, but that it has been pur- 
chased on American account and is to be reshipped to the 
United States and there used for warlike purposes, the 
vessel should be seized. The evidence on these points, 
whether such evidence be found in statements or in defects 
in the papers, or in the testimony of persons on board, 
should be substantial, though not necessarily conclusive, 
to justify the capture. 

Due regard nmst of course be paid to any existing treaty 
stipulations. 

NOTES ON SITUATION II. 

I. Sj)ain\s action an to mdp/tur. — April 29, 1898, the 
Italian ambassador at Madrid was orally advised that 
instructions had been issued to Spanish naval officers 
temporarily to suspend, in regard to sulphur, the applica- 
tion of the royal decree of April 28, concerning contra- 
band of war. This resolution was confirmed by a note of 
May 31, 1898, the Spanish (jovernment reserving the 
right to restore sulphur to the contra})and list, should its 
interests require it, but promising not to do so without 
sufficient notice, so that pending contracts might be per- 
formed. The Italian ambassador replied June 3, 1898, 
accepting the notitication of Spain's resolution, but ex- 
pressly- reserving the question of principle. It was under- 
stood to !)e the opinion of the Ittilian Government that 
sulphur could not properly be considered as contraband of 
war, since it was used in manv innocent arts and had ceased 
to be an ingredient of the higher class of gunpowders.^ 

fJune S, 189S, there apjxnired in the official Imperial 
(lazc^tte, at Berlin, an announcement that the Spanish 
ambassador had informed the German Government that 
sulphur, which had been included in the royal decree of 
April 23 as contraband of war, was no longei to be so 
considered.'"^ 



' Mr. I)rajH*r, Uniteil States ainhaHsatlor at Ronio, to Mr. Day, Se(!- 
.^iary of State, June 9, 189H; Mr. Iddinp* Tnitetl States char^re d'af- 
fairs (ifi int. at Koine, to Mr. Day, July 1(), 1H<)H. (MSS. Department of 
State. ) 

*Mr. White, Unite^l States am haf«.**a(lor, to Mr. Day, June 11, 1898. 
(MSS. Department of State. ) 
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II. Decisions of the United States courts^ during the 
civil wa7\ as to the question of ^' cant i munis voyages,^'' — 
Early in the war the Confederate (xovernment, whose 
ports were blockaded ])y the United States, sent abi'oad 
agents for the purpose, among others, of obtaining arms 
and munitions of war and other needful supplies, as well 
as vessels to transport them, the means of pa3^ment to be 
derived chiefly from the proceeds of the Southern cotton 
crop. To carry out this plan a firm under the name of 
Fi*azer,Trenholm& Co., composed of merchants of Charles- 
ton, South Carolina, and constituting a branch of a house 
in that cit}^ was established in Liverpool. Consignments 
of cotton were made to this firm, to be drawn against for 
purchases for the Confederacy.^ In this way a vast sys- 
tem of blockade running was soon built up, under cover 
of the neutral flag, but under a<-tual Confedei'ate super- 
vision and control. Commander Bulloch, C. S. N., writing 
at Liverpool, May 3, 1802, to Mr. Mason, Confedenite 
commissioner in London, stated that he had read to Messrs. 
Frazer, Trenholm & Co. a part of one of Mr. Mason's let- 
ters, and added: "'These gentlemen say that their ships 
are necessarily sailed under the British flag, and the pres- 
ence on board of any persons known to have been in the 
Confederate service would compromise their character, 
and in this view of the case they feel reluctantly compelled 
to decline giving a passage* to any of the Sunttrrs men.''* 

As the system of blockade running grew in notoriety 
it beciime more* ditticult of execution, and Confederate 
agfents were established in the various West India islands 
to facilitate its operations; and, instead of direct voyages 
to l)lockaded ports, goods wero shipped in British bottoms 
to neutral ports and there transshipped into steamers of 
light draft and great speed, which could carry coal enough 
for the short passage to Charleston, Savannah, or Wil- 
mington. Of the neutnil ports thus used, Nassau, in the 
island of New Providence, accjuii'c^d the greatest celebrity. "^ 

.July 5, ltS(;2, Mr. A. II. Layard, by direction of Earl 
Russell, addressed a letter to certain British merchants 



* Moore, Int. ArbitratioiiH, 1, 580. 

* Official Records of the Union and Confederate Navies, Ser. 1, vol. 1, 
p. 770. 

'Int. Arbitrations, I. 581. 
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and shipowners of Liverpool in reply to a memorial in 
which they invoked the protection of the I^ritish Govern- 
ment against ^'the hostile attitude assumed by Federal 
cruisers in the Bahama waters," so as to put a cheek on 
the seizures frequently made therein. Earl Kussell, in his 
reply, stated that complaint had, on the other hand, been 
made on the part of the United States that ships had been 
sent out from Great Britain to America '*with a lixed 
pui*pose to run the blockade; that high premiums of insu- 
I'ance have been paid with this view, and that arms and 
ammunition have been thus conveved to the Southern 
States to enable them to carrv on the war. Lord Rus- 

ft. 

sell," so the letter continues, "Svas unable either to deny 
the truth of those allegations or to prosecute to convic- 
tion the parties engaged in those transactions. But he 
can not be suprised that the cruisers of ihe United States 
should watch with vigilance a port which is said to be the 
great entrepot of this commerce. 

^'Her Majesty's Government have no reason to doubt 
the equity and adherence to legal requir^Muents of the 
L^nited States prize courts. I^ut he is aware that many 
vessels are subject to harsh treatment, and that, if cap- 
tured, the loss to th(^ merchant i^ far from being compen- 
sated even by a fav()r;;l;le decision in a prize court. 

*'The trui» r(»medv would be* that the merchants and 

ft 

shipowners of Liverpool should refrain from this sj)ecies 
of trade. It exi)oses innocc^nt commcM'ce to vt^xatious 
detcMition and search by American cruisers; it produces 
irritation and ill will on tin* i)art of the p()j)ulation of the 
North(M*n States of AnuM'ica; it is contrary to the spirit of 
Her Majesty's j)roelaniati()n, and it (exposes th(» British 
name to suspieions of bad faith, to which neith(*r Her 
^lajesty's (iovernment nor the great body of the nation 
are justly obnoxious. 

•*lt is true, indeed, that supplies of arms and amnnuii- 
tion have* b(»en sent to the Federals e(|ually in contraven- 
tion of that neutrality v»'hich Her Majesty has proclaimed. 
It is true, also, that the Federals obtain mon» freelv and 

7 ft 

more* easilv that of which thev stand in need. But if the 

ft ft 

Confederat(»s had the conunand of the sea th(»v would no 
doubt watch as vigilantly and capture as readily British 
vessels going to N(nv York as the Federals now watch 
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Charleston and capture vessels seeking to .])reak the 
blockade. 

'"There can be no doubt that the watchfulness exercised 
by Federal cruisers to prevent supplies reaching the Con- 
federates by sea will occasionally lead to vexatious visits 
of merchant ships not engaged in any pursuit to which 
the Federals can properly object. This, however, is an 
evil to which war on the ocean is liable to expose neutral 
commerce, and Her Majestj'^s Government have done all 
they can fairly do — that is to say, they have urged the 
Federal Government to enjoin upon their naval officers 
greater caution in the exercise of their belligerent rights. 

"Her Majesty's Government having represented to the 
United States Government every case in which they were 
justified in interfering, have only further to observe that 
it is the dut}" of Her Majesty's subjects to conform to Her 
Majesty's proclamation, and to abstain from furnishing 
to either of the belligerent parties any of the means of 
war which are prohibited to be furnished by that 
proclamation."^ 

Early in August, 1862, Mr. Stuart, British charg^ d' 
aflfaires ad interim^ represented to Mr. Seward, on the 
strength of information received from British naval offi- 
cers, that a British steamer had been chased and fired on 
by a United States cruiser without display of her colors, 
and had then been captun^d without any search, and that 
the senior United States naval officer present had declared 
that the American cruisers had orders to seize any British 
vessels whose nanu^s had })een forwarded to them from the 
Goverimient at Washington. Mr. Stuart protested against 
these instructions as })eing ''entirely at variance with the 
recognized principles of international law." On the lUh 
of August Mr. Seward connnunicated to Mr. Stuart a copy 
of a letter which he had addressed on the preceding day 
to Mr. Welles, Secretary of the Navy, conveying the direc- 
tion of the President that certain instructions, which were 
set forth in the letter, should be issued to naval officers.'^ 
Instructions were issued by Mr. Welles August 18, 18(12. 
Thev emlKxlied the substance of Mr. Sew^ard's draft with 
( ertain amendments. They contained the followingclauses: 



> Dip. Cor., 18r)2, 171. 

"Blue Book, North Ainerira, No. o (180:3) 
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*' First. That you will exercise constant viplance to 
prevent supplies of anns, munitions, and eontniband of 
war from bemg conveyed to the insurgents, but that under 
no circumstances will vou seize anv vessel within the waters 
of a friendlv nation. 

"' Seconds. That, while diligently exercising the right 
of visitation on all suspected vessels, you are in no case 
authorized- to chase and tire at a foreign vessel without 
showing your colors and giving her the customary pre- 
liminary notice of a desire to speak and visit her. 

"Thirdlv. That when that visit is made the vessel is not 
then to be seized without a search carefullv made, so far 
as to render it reasonable to believe that she is engaged in 
carrying coutmband of war for or to the insurgents, and 
to their ports directlv or indirectly by transshipment, or 
otherwise violating the blockade; and that if, after visita- 
tion and search, it shall appear to your satisfaction that 
she is in good faith and without contraband, actually 
]K>und and passing from one friendly or so-called neutral 
port to another, and not bound or proceeding to or from a 
port in the possession of the insurgents, then she can not 
be lawfullv seized. * * * 

*' You are si)ecially informi»d that the fact that a suspi- 
cious vessel has been indicated to you as cruising in any 
limit which has been prescribed by this Department does 
not in any way authorize you to depart from the practice 
of rules of visitation, search, and cai)ture prescri})ed by 
the law of nations." ^ 

Diligent watch was kej)t by the Tnited States consuls in 
English ports for vcss(»ls believed to b(» engaged in contra- 
band and blockade-running vcMitures. I)ecemb(»r *50, lsr)2, 
Mr. Adams, Tnited States minister at London, comnumi- 
caU^l to Earl Russell two lists, nvspectively furnished by 
the consuls at Liverpool and London, of vessels which, as 
Mr. Adams said, were beli(»ved to have "'left with supplies. 
])rinci[)ally contraband of war. with th(» intention of either 
running the blockade* dii'ectly or of going to a neighboring 
Atlantic or (hilf i)ort and (here discharging their caigoes 
into another class of vessels, the more easilv to j^et such 
cargoes to theii* ])laces of destination.'* In these lists, 
which contained the names of S'l vessels, were the steani- 
ers HrrinHila^ Cli'rassftin. (itrfrnd<\ Lulnmn. PrarL and 

' Ultic'ial Records of the I'liinn ami ('niitVderate Navifs, Srr. I. vol. 
I, p. 417. 
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Peterhof\ and the sailing vessels Sprimjhok and Stej>hen 
Hart} ' 

Cai<e oftJw Dolphhi, — The first judicial application dur- 
ing the civil war of the doctrine of continuous voyages 
was made by Judge Marvin, of the district court of the 
United States for the southern district of Florida, in the 
case of the Doljthln, a steamer of 129 tons net, of apparent 
British ownership. She was captured March 25, 1863, at 
5.15 o'clock a. m., by Lieut. Commander Fleming, of the 
U. S. S. ]V{f('/ttfsM^ between the islands of Culebra and 
Porto Rico, while ostensi})ly on a voyage from Liverpool 
to Nassau.'^ The Ihtlphln left St. Thomas just after mid- 
night on March 25. The Wac/i(f.s(tf followed her but lost 
her in the night; descried her again at daylight, and cap- 
tured her after an hour and a half s chase and the tiring of 
a number of shots. In his tirst brief report, March 25, 
Commandei^Fleming said: '' Suspicion Innng strong against 
her I seized her.'- In a further report, of March 2S^ he said 
that the report of the boarding officer, ** together with an 
examination 1 had of her papers, and the strong suspicion 
attached to her of intending to run the bl(K»kade, induced 
me to capture her and to send her to Key West.' 

When sent Ix^fore the prize court, the vessel and cargo 
were claimed by one Gnizebrook, of Liverpool, to whose 
order the bills of lading consigncnl the cargo, while the 
freight bill consigned it to Messrs. ChamluM's & Riiw, of 
Nassau. It corresponded to the freight list found on 
board, excei)t as to certiiin cases containing in all 920 
rifies and 2,240 cavalry swords, which W(»re described as 
"hardware." 

Judge Marvin said that if the vessel and cargo w(»re 
owned as claimed and '* there was no intiMition on the part 
of the ownc^r that the vessel should proceed with th(^ cargo 
to a port of the enemy'' there would be no justification 
for the caj)ture or condemnation of either: but that '*if, 
on the other hand, it was the intention of the owner that 
the vessel should simply touch at Nassau and should j)ro- 
ceed thence to Charleston or some other port of the enemy, 
then the voyage was not a voyage prosecuted by a neutral 

» Blue Hook, Xorth America, Xo. 3 (1HH3), 2i), :U, :i'\ 

2 The Dolphin (May, 18<>:M, 7 Fe<l. (.'asi's, 8<)H. 

' OtHcial Ret'onin of the Union and ('onft^ierate Navies, Ser. I, vol. 2, 
J))). 135, 13(). The Dolphin wan "on the list," and had ]>een under 
ol>«ervation for neveral davH. (Id., l.'U. ) 
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from one mniti'ul port to jmothei*, hut was a voyage to a 
l)ort of th(; enemy, begun and carried on in violation of 
th(» l)(41igerent rights of the United States to blockade the 
(»nemy's ports and prevent the introduction of munitions 
of war. . . . The cutting up of a continuous voyage into 
several parts b}' the intervention or proposed intervention 
of s(»V(»ral intermediate j)orts may rend(»r it the more dif- 
ficult for cruisers and prize courts to determine whi^re the 
ultimati* t(»rminus is intended to b(% but it can not make a 
voyage which in its nature is one* to b(»come two or more 
voyages, nor mak(* any of the* parts of one entin* voyage 
to }>ec()me legal which would be illegjil if not so divided.'* 

The master and some of the cn»w swore that Nassau was 
the terminus of the voyage. Thn»e betters, however, were 
found on board, all signed by (inizebrook. One of them, 
addrc\ssed to Chambers & Raw, suggested that if th(» mar- 
ket at Nassau was '^oviM'done from New York and the 
States." or if the "French charter" for "armv stores, 
rum. etc.," had fallen through, a "tine trade" might be 
done *M)etwe(»n Nassau and Boston and New York,*' and a 
"return cargo" of coal might be brought from I^rincc 
Edward Island for blockade runners; or perhaps th(» 
st(»am(M' might be sold, but not for any of "your FedtM-al 
or Confederate paper," })ut only for "hard cash." An- 
other l(»tter, addr(»ss(»d to th(» master, was of similar pur- 
l)ort. The third, which (evidently was not intended to be 
shown to visiting cruisers, and thi» contents of which were 
unknown to the master, was addressed to Cham})ers & 
Raw. It canc(»l(»d the prior instructions, which were said 
to hav<' been given "for a certain reason;" declared that 
th(» vessel "of course" was "not to be sold to anvone;" 
stated that "a power of attorney, for certain j)urposes." 
would be sent to the tirm by the next mail, and expressed 
th(» hop(» that they would " be able to get some more goods 
on, instead of taking any off. and at good rates." 

Commenting upon the evidenc(\ fludge Marvin ob- 
serv(Hl — 

1. That Nassau furnished no market for such a cargo as 
that of the Uoljtiiin. "It is," he said, "a small town. 
The adjacc^nt islands poss<»ss but a small population, de- 
pendcMit on it for su[)pli(»s. l^robably not three merchant 
steamers ev(»r arrived at that port from any part of the 
04S:>-(H 4 
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world until after th(» present })loekacie was established, 
except the r(»gular (Tovernnient mail steamers. Was her 
<'argo to })e sold in Nassau, including the ^'20 rifles and the 
:ir2Ari) swords^ These are cjuestions which it is not unrea- 
.sonable that a prize court should ask and exp(H*t some 
reasonable explanation of in a cas(» like this." 

2, That it appeared that Mr. (xrazebrook did not intend 
that the vessel should b(» sold at Nassau or that hi»r voyage 
should end there. "• She was,'' said Judge Marvin. *^ to go 
from Nassau somewhere. More goods were to be put on, 
instead of taking any ofl. Th(» studied eflfort to conceal 
the ulterior destination; the swords and rifles found on 
})oard, and denominated 'hardware;' the almost certain 
impossibility of employing a steamer of this class and size 
in any trade in this part of the world by which she could 
earn ev(»n her expense's, other than in the trade and busi- 
ness of violating the blockade; all point with unerring 
certainty to Charleston or Wilmington as the ulterior des- 
tination of the vessel and cargo." 

Both were accordingly condcMnned;* and no app(»al was 
taken. 

(\/sc of f/ir yW/V.— May <;, lst)8. Judge Marvin de- 
cided the case of the /\f/r/.'^ This vessel, a small steamer 
of 72.17 tons net, was captured by the I". S. S. Tioifo^ 
January 20, 1868, about ♦>() or 1i) miles from Nassau, while 
ostensibly on a voyage from Liverpool to that port. A 
claim to th(» vessel was mad(» bv the master on behalf of 
one Wigg, a merchant of Liver[)()ol, and to the cargo, on 
))ehalf of H. Adderlv tSc Co., of Nassau. 

In deciding the case. Judge Marvin observ(»d that he had 
tiiready held, in the case of the />>//>/////, "that a vessel 
bound on a voyage from Liverixx)! to Nassau, with an 
intention of touching only at the latter port, and of pro- 
ceeding thence to a blockad<»d port of the (Miemy, is 
engaged in an attemj)t to violate the blockade, which sub- 
jects her to caj)ture in the antec(»d(Mit as well as in the 

Mnd^rt' Marvin in tin* cnurst* of bis opinion cited The ( hfunihi<f, 
1 (\ Kol)., l.">4; Tlir Xrp(Hnn.s, lM '. Uoh., 110; TllO Jiniitd, 3 ('. Hob., 
1H7; The Marin, T) ('. Roh., .^5: The U'll/iam, 5 C. Koh., .SSo; The 
Rivhinoml. 5 C. Roh., :^2o; The Thomifrii<, iMlwards's Adm., 17; The 
Off!n, 1 (\ Roh.. 252. 

-' 19 h\H\. Cai^es, 54. 
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ultimate stage of the voyage — before arriving at Nassau 
as well as after having left that i)ort. I think the law also 
is that if an owner sends his vessel to a neutral port, with a 
settled int(Mition to comnienee from such a port a series of 
voyages to a blockaded port, he thereby commences to 
violate the blockade, and subjects his vessel to capture*, 
notwithstanding he may also intend to unlade the vessel at 
the neutral port, discharge the crew, and give all other 
external manifestations of an intention to (»nd the voyage* 
at such port. Where a delibemte purpose i»xists to violate 
a blockade, and measures are actually taken to accom])lish 
that obj(»ct, the law couples the act and the intent together 
and d(»clares the otfense to be complete. The resorting, 
therefore, to a neutml ix)rt for the purpose of the better 
disguising the intention, or of procuring a pilot for the 
blockaded port, or of perfecting the arrangements so as to 
increase the chancers of a successful violation of the block- 
aded port, will not, in the least, extenuate the otfense or 
avoid the penalty. These* mi*asures may increase the difli- 
culty of discovering the true intention, but whenever it 
is discovered it will give to the tninsjiction its true legal 
clianictei'." ' 

The bill of lading stated that the cargo was shipped by 
Wigg to be deliver(»d to Adderly & Co. No letter of 
advice, nor any invoice, was found among the |>apers; and 
seven members of the crew concurred in the* understiind- 
ing thatthc\v wen* engaged in a blockade-running venture. 
Neverth(*l(*ss, as the vessel wh(*n caj)tui'ed was r(*ally 
going from one neutral j)ort to anothe'r. Judge Marvin 
stat<*(l that he was unwilling to j)ronounc(* a condenmation 
without affording the claimants all the facilities they might 
desire for r(*butting the pn»sumplion that they w(*re en- 
gaged in an unlawful ent<*rprise. lie therefore order(*(l 
that the claimant of tin* vessel "be allowed to produce 
further evi(l(*nce, by his own oath and otherwise, t<mching 
his int(»rest th(*rein, and the use he intended at th(* time* of 
ca])ture to make of the vessel after h(»r arrival at Nassau. 

U'itiii^r Tlu- i\,lnmhln, 1 ('. Hob., 154; Tlit* yrptimw^, '1 (\ RoIk. 
110; Ywitnii V. Fry, 5 (Vandi, XVv, T\\v liirhmoiHi, 5 ('. Hoi).. IJ^o; 
Thr Marin, i<l., :i»>r>; The Wi/liam, i«l.. :is:>. 
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the trade or business he intended she should be ent^faged 
in, and for what purpose she was goin^ to that port; and 
that the claimant of the goods have time to procure an 
affidavit of his right and title thereto, and to produce 
such other proof of neutnil ownership as he may be 
advised." 

No new evidence was taken under this order; but the 
court, on a further hearing, probably influenced l)}^ the 
fact that the cargo consisted of 10 bales of cloth and 
ready-made clothing, and contained nothing distinctively 
pointing to a belligerent destination, decreed r(\^titution 
of the vessel and cargo, on payment by the claimants of 
expenses and costs.' 

The Supreme Court reversed this decree, and condcMiined 
both ship and cargo. In pi'onounci ng sentence* as to the 
vessel, the following grounds were mentioned: 

The fact that the firm of H. Adderlv & Co. had become 
well known in the court as largely engaged in the business 
of blockade running; the testimony of the crew as to the 
Confederate destination of the vessel; the failure^ to take 
new evidence on the order for further proof; the absence 
from Wigg's affidavit, produced on the motion for fur- 
ther proof, of any statement as to th(» use intcMult^d to })e 
made of the vessel after her arrival at Nassau, or as to the 
purpose for which she was going thith(»r; and the defec 
tive and suspicious charactcM- of other testimony for the 
claimant. The court declared itself satisfied that the vi»s- 
sel *' was destined, either innnc^diately after touching at 
that port [Nassau] or as soon as practicable after needed 
repairs, for one of the ports of the blockaded coast." 

As to the cargo, it was observed that the evidence 
showed owncM'ship in Wigg nither than in any other person, 
but that no claim was put in hy him. The master put in 
a claim for Adderlv &Co., but in his deposition disclaimed 
all knowledge of ownership, exce[)t f nmi the consignment; 
and the n(»glect of the firm to put in an affidavit of title or 
neutral ownership, under the order for further proof, 
could not, said the court, be construed otherwise* than as 



» The Pearl, 5 AVallace, r>74. 
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an iiclinission that thev wero not entitled to restitution. 

ft 

The cargo was therefore condemned with the ship.' 

(Ati<(' nf flic Sieplicn Hart. — The doctrine of continuous 
voyag(»s was n(»xt judicially discuss(»d l)v Judge Betts, of 
the Ignited States district court for the southern district 
of New York, in a seric^s of cases of which we niav tak(\ 
us the leading example, that of the Sfephrtt Jlarf^ con- 
diMuned July 80, I8t>8.~ On the same dav Judge Betts 
rendered similar sentences in th(» cases of the Sprlnghol- 
and the Petrrhof\ which will ]h» noticed hereafter. th(» 
case of the G<rtrf(di\ which will also be mentioned in 
association with them, having bc(Mi disposed of by a sen- 
tence of condenuiation previously in the same month. ^ 

The St^phnt ILirf was captun^d January 2SK 1802, by 
the r. S. S. Stfjtj//f/, off th(» southern coast of Florida, 
about 25 miles from Key W(\st and 82 mil(»s from Point 
d(» Yeacos, in Cuba. Th(» vessel was claimed by one Harris, 
a British subject, and the cargo by the tirm of Isaac. Camp- 
bell c^c Co.. of London. The cargo consisted of arms, 
annnunition. and military clothing. The vessel was bound 
ostensibly to Cardt^iias, in Cuba. There were found on 

ft 

board, at the time of her capture*, h(M' regist(»r and sundry 
bills, certificate's, telegrams, and hitters, a clearance, two log 
books, a coj)y of thi» Tnited States Coast Survey for 1850, 
and various other papers, but no invoices, no bills of lading, 

'The' Pnir/ (1S(>()), 5 Wall., 574. 

- Blat<-hf<)nl's IVizt' Ca^es, 3S7. 

'Tht' (h'rtrinh\ an Knjrlish iron scrt'W Hteanu*r, 450 tons, was fa])ture(l 
<.ft thi' island of Kloutlu'ni, Ai)ril 1(>, I8<>.S, ]>y the V. S. S. Vanderlnlt, 
r»al(hvin, coinmamlinjj:. In his reiM»rt to A<lniiral Wilkes, Commander 
liaMwin sai<l: "The (icrtrutlf has on hoard an as.«(»rted earjio, inchid- 
in;r -50 barrels of powiler, which stamps her as a ('<>ntrahand trader. 
* * * No lojr h(M)k can he foun<i as yet." Slie was "canght after 
a hard <hase of 2H miles, (hirinjr which time a part of lier cargo was 
tlirown overboard. Slu* was en<U»avoring to reach Harbor Island," and 
showed no colors till three shots had ln^tMi tirtMl. the last one at her, 
when she hoist<*d Knglish colors. She "left Na.»<sauonora)>ont the 8th 
of Ajiril," and had sinct» U'en <»ff the southern coast, ))ut having faikni 
to run the ))lockade, and having only 'M\ hours' coal a)K)ard, was on 
her way back to Na.><.»<au when fallen in with. A i)erson was on ])oanl, 
a citizen of Charleston, who was taken to In-a i>ilot. (Oiticial Records 
<»f the Cnion an«l Confe<lerate Navies, S<»r. I, vol. 2, p. 159.) N(> claim 
was put in for tin* vess<'l and no ap|K*al taken from the si^itence of 
<ondenniation. 



52 ''CONTINUOUS VOY^AGES" NOTES. 

and no manifest. The ve.ssel was original!}" built and 
owned in the United States, and there was strong evidence 
to show that she was enemy's property. The shipping 
articles specified a voyage from London to Cuba and Sierra 
Leone awd any ports on the coast of Africa, of North ow 
Souih America, or of the West Indies, and back to the 
United Kingdom. The letter of instructions from the 
owners of the cargo directed the master to proceed to 
Cardenas, Cu})a, and on arrival there to report to '" Charles 
J. Helm, esq.,'' who was to direct his ''future actions 
with reference to the schooner and cargo.*' Charles J. 
Hehn was the agent of the Confederate States in Cuba. 

The first mate testified that "the destination of the 
cargfo was certainlv to one of the Confederate States, and 
the vessel was in like manner so destined, if Charles »I. 
Helm, the Confederate agent at Cuba, should so direct." 
He narrated at length how he had met Mr. Yancey and 
other wH^ll-known agents of the Confed(M*acv at the house 
of Isaac, Campb(»ll <&Co., and how Ik* was at first employed 
to undertake a blo('kade-running adventure on the steamtM* 
(Tla(l!otot\ and was afterwards transferred to the SUqyJun 
Hart,, nominal Iv as mate but really in charge of the cargo. 
Hefore the St&pJnn I Tart sailed he was directed by one of 
the Confederate agents to proceed to Cardenas and then^ 
work under the instnictions of Charles J. Helm, and he 
was informed that the cargo was to be ti'ansshipped into 
a steamer which could with greater facility run th(* })lock- 
ade, unless, indeed, the Sfcplun Ihtrt should be ord(M'ed 
to proceed herself. 

Upon this and nmch other evidence of similar [)urport, 
Judge Betts declared that no doubt was left upon his 
mind that the case was ''one of a manifest attempt to 
introduce contraband goods into the iMiemy's territory by a 
l)reach of blockades '' Th(U'(^ was an absence of all pai)ers 
and circumstances to warrant th<» conclusion ''that there 
was any intent to dispose of th(» cargo at Cardenas in the 
usual w^ay of lawful conunerce." The consignee of the 
entire cargo was the agent of th(» enemy, and it was laden 
on board ])y the enemy's agent in London. 

The broad issue upon the nuM-its of the cause was. said 
Judge Betts, ''whether the adventure of th<» Strpln n Ilmt 
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was the hoiiost vovajjfe of a neutral vcvssel from ono luni- 
tnil port to another ntnitral port, carryinj^ neutml ^oods 
l)Otwo<Mi thoso two ports only, or was a simulated voyage, 
th(» cargo ])eing contraband of war. and being really des- 
tijied for the use of the enemv. and to be introduced into 
the enemv's country by a l)reach of l)lockade l)y th<» Str- 

^ % «■ ft 

/>///'// /A//'/, or ])y tnmsshipment from h<»r to another yes- 
s(»l at Cardenas." This (juestion, declared Judge I^^tts. 
was not to \>o decided ])y men»ly ascertaininjr whether the 

ft ft. ^^ 

yessel was documented for, and sailing uiK)n. a yoyage 
from Ijondon to Cardenas. If the incjuiry were thus 
limited '^a yery wide door would be oi)ened for fniud and 
eyasion." The c(mnnerce consisted in the d(»stination and 
int(»nded use of the property laden on board the yessel, 
and the ])roiMM* test to be appli(*d was whether the con- 
traband g(M)ds ''are intended for sale or consumption in 
the neutral mark(»t. or whether the direct and intended 
ol)ject of th(Mr transportation is to sup})ly th(» enemy with 
them." If such was the object. they were not exempt 
from forfeiture merely on the ground that they were neu- 
tral property, and that the port of d«»liyery was also 
neutnil. In this relation, Judge Betts said: 

"If the guilty intention, that the contralnmd goods 
should reach a port of the enemy, (»xisted when such 
goods left their Knglish port, that guilty intcMition can 
not be ol)litei*ated by the innocent intention of stopping 
at a neutral port on the way. If there be, in stopping at 
such i)ort, no intention of tninsshipping the cargo, and if 
it is to proceed to the <»n(»my's country in the same yessel 
in which it canie from Kngland, of cours(> there can Im» no 
purpose of lawful luuitral connm^rcM* at the neutml iK)rt 
by the sale or use of the cargo in the market th(»re: and 
the sole puriM)se of stopping at th(» neutnil port nuist 
merely be to haye ui)on the pa|)ers of the yessel an osten- 
sibl(» neutral terminus for the yoyage. If, on the other 
hand, th(» object of stopping at the neutral yyn't )h\ to trans- 
ship the cargo to another yt^ssel to be trans}K)rt<»d to a port 
of the enemy, while* the yessel in which it wan brouirht 
from England d(M»s not procec^d to the |H)rt of the enemy, 
there is ecpially an absence of all lawful neutral commerc<» 
at the neutml port; and the only commerce carried on in 
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the case is that of the transportation of tlie contraband 
cargo from the English port to the port of the enemy, as 
was intended when it left the Knglish port. The court 
holds that, in all such cases, the transportation or voyage 
of the contraband goods is to be considered as a unit, from 
the port of lading to the port of delivery in the enemy's 
country; that if any part of such voyage^ or transporta- 
tion be unlawful, it is unlawful throughout; and that the 
vc»ssel and her cargo are subject to capture, as well befon* 
arriving at the first neutral port at which she touclies after 
hei* departure from England, as on the voyage* or trans- 
portation by sea from such ncuitral port to the port of the 
enemv/*^ 

Judge Betts was careful to distinguish between such a 
voyage as that in which the Sfcphm Hurt was engaged 
and a voyage having an actual neutral terminus. With 
regard to the latter and to the vessel Ix'fore the court h(» 
said: 

"If she was, in fact, a neutral vessel and if hei* cargo, 
although contraband of war, was being carried from an 
English port to Cardenas for the general purpose of trade 
and connncM'ce at Cardenas, and for use or sale at Car- 
denas, without any actual destination of the cargo, prior 
to the time of capture*, to the use and aid of the encMuy. 
then most certainlv both the* vess(»l and her cart^o were 
free from liability of capture.-' 

The s(Mitence of condemnation ])ronounced by Judge 
Bt^tts in this case* was affirmed by the Supreme Court. 
Chief Justice Chase, who delivered the opinion, obsei'viul 
that the ])rincipal features of the case resem)>le(l that of 
the IirrinK(hi and her cargo, but were perhaps even more 
irreconcilable with n(»utral yood faith. *• It is enouijfh to 
sav.'' declared Chief Justice Chase, "that neutrals who 

' 111 support of these propositions Jiul^e Hetts t'itiMl the ciises of The 
I)n!fihlii and The Pi'ftrl, supra; Ihilleek on International I-.ii\v, chap. 
21, sect. 11, p. 504; 1 Kent's Commentaries, eighth edition, p. s.*), uotc 
<i\ 1 Duer on Insurance, 5()8; .lecker /•. Montjromery, 18 Howard, 110, 
115; 2Wildman's International Law, 20; Tlie./o////r I'irfrr, 4('. Koh., 
79; The JUrlnnoml, 5 C. Rob., .SoO; The Wifflnm, 5('. Koh., :iS.5; The 
Xitncff, ;j ('. Roh., 122; The United States. Stewart's Adm. Rep., llti; 
The fmimt, 8 C. Rob., ItiT; The T.u n^h Snsfn, (\ Rob, :51H); The 
ihfnmhia, 1 ('. Rob., 154; The AVy>/*o///.v. 2 (\ Rob.. liO. 
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})hu'e their vessels luuler ))ollioferent control and enj^^iioft* 
them in bellij^erent trade or permit them to ))e sent with 
('ontra))and eariroes und(»r cover of false destination to neu- 
tral ports, whih^the real destination is to hellijierent ports, 
impress upon them the character of the belligerent in 
whose service thev are employed, and can not complain if 
thev are seized and cond(»mned as en(»my property/'^ 

('((sr iif the lirmnulu, — The question discuss(»d in the 
forejj^oing cases was tirst dealt with by th(» Supreme Court 
in the case of the steamship Brrmud(U^ which came up on 
an appeal from a decree of the United Stiites district court 
for the (^astern district of Pennsylvania condemning the 
vessel and part of her cargo, which were ca})tur(»d by the 
r. S. S. JA /vvy//A^ April l>(;. 1862. near the British West 
India island of Abaco. 

It was claimed by the captors that the v(\ssel was 
enemy's pro])erty; that it was her intention with her 
cargo, which was largely composed of munitions of war. 
to break, either dinM'tly or by transshipment, the block- 
ade* of the south(M'n coast of the I'nited States^ and that 
both ship and cargo were on these and other grounds 
liable to capture and condemnation. 

The ostensible owner of the ship was one llaigh, a Brit- 
ish subject: Ium* original master was one Tessi(»r, a South 
( arolinian. On the day after \wv registmtion, Haigh, as 
appeared by a document from the Liverpool customs, 
executed a ])ower of attorney to two persons named Hencle 
and Trenholm, lH)th of Charleston, South Carolina, to sell 
the ship at any place out of the Kingdom for any sum 
thev might deem sufficicMit. Trenholm was a member of 
the tirm of Fnizer, Trenholm & Co., of Liverpool, a 
branch of the house of John Fnizer cSc Co., of Charleston, 
and the Hscal agents of the Confedenicy in (ireat Britain, 
in which capacity they w(»re largely cMigaged in fitting out 
cruisers and blockade runners. 

With the n^gistry and })ower of attorney abov(» men- 
tioned the Ilmmuhi sailed for Charh^ston, S. C. Subse- 
(juently sht» chang(»d her course and ran the bUx'kade of 
Savannah, returning to Liverpool in the autumn of the 
same vear. ll(»r mast(»r, Tessier, was then transf(>rred to 

•The llnfi. \\ Wallace, .V>1). ^W Wallace, 514; m>5. 
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the Bahuinn^ which afterwards became tnown for carry- 

• 

ing the arniainent of the Confederate cruiser Aluhmmi, 
In his place, as master of the lif-nnuihi^ was installed onc^ 
Westendortf, who was licensed t)v the British authorities, 
on the reconnnendation of Frazer. Trenholm & Co., as an 
(experienced shipmaster, sailing out of Charleston, who 
had .commanded one of their ships. The name of the 
lirm of Frazer, Trenholm & Co., Liverpool, was indorsed 
on the back of Westendorff's license as his address. 

I'he Btnmulu was now prepared at West Hartlepool for 
another voyage, ostensi})l3" to Bermuda. The cargo con- 
sisted of various things, including tea, coffee, drugs, sur- 
gical instruments, shoes, boots, leather, saddlery, lawns 
with tigur(\s of a youth bearing onward the Conf(»derat(* 
flag, military decorations, epaulettes, stars for the shoulder 
straps of officers of rank, many military artich\s with 
designs appropriate for us(» in the Confederate States, 
cases of cutlery stamped with the names of merchants in 
Conf(»derate cities, several cases of doubh*- barrel led guns 
stam})ed ivs manufacturc^d for a dealer in Charhvston, a large* 
amount of nuinitions of war, live finished Blakelv cannon 
in cas(\s, with carriages, six cannon without cases, a thou- 
sand shells, several hundred barrels of gunpowder, 72,000 
cartridges, 2,500,000 percussion caps, 21 cases of swords, 
and in addition a large quantity of army blankets and other 
materials. Numerous letters of friendship and business 
were found on board the vessel, as w(»ll as books and n(»ws- 
papers addi'essed to different persons in the Conf(»denite 
States, and also a f(»w memoranda, apparently in the nature 
of recpuv^ts from ptM-sons in Charl(\ston to Capt. Westen- 
dorff' to buy things for thcMU in England and ])ring them 
through the blockade. Then* were also on board several 
persons d(Miominat(»d in various letters as ** (lovernment 
passc^ngers," and in one letter as •* printers and engravers,'* 
who had been sent from Scotland by an agent of the Con- 
federate (iovernment, and who were entered on the cr(»w 
list of the litrnmihi as couunon sailors. Thev had with 
them a larj^e number of boxes <*ontaininyf Confedenite 
postage stamps, copper plates, (Miv«4opes, printing ink, 
and many reams of white bank-note paper watermarked 
C. S. A. There were also on board certain well-known 
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gentlemen, residents of Charleston, who were also enkn'ed 
on the shipping list as common sailors, under disguised 
names. Of the ship's real company, th(» master, the first 
mate, the clerk, and three seamen, were citizens of South 
Carolina, and the second mate, carpenter, and cook be- 
longed to other Confederate States. 

There were 45 bills of lading, of which 41 were for goods 
shipped b}^ Fi*azer, Tr<Miholm «& Co. The whole cargo was 
shipped under their direction, and according to the bills 
of lading was to be delivered at the island of Bermuda 
*' unto order or assigns.'' No consignees were named. 
Several persons connected with the ship, who were exam- 
ined /// pri'jxtratoriiu thought that she belonged to Frazer. 
Trenholm Sl Co. A letter of on(» of the mates, found on 
board, secMued to indicate th(» same thing, as also a lett(M" 
of the former ^'aptnin, Tessi(»r, t^) Westendorff. 

Much stress was laid bv th(» captors upon the corre- 
spondence found on board. It appeared that on January 
16, lSt)2, Frazer, Trenholm Sl Co., at Liverpool, wrote to 
John Frazer & Co.. at Charleston, that they had dispatched 
the ship Elln with a cargo to N. T. Buttertield, their agent 
at Hamilton, H(M*nmda, and that she would be followed bv 

• 

the steamier Bi'mnalu with goods. On Januarv 28 thev 
wrote again, inclosing bills of lading of the cargo of the 
Klhi and co})ies of invoices. The goods, they said, were 
"all shi})ped l)y our friends here: but the disposition of 
them there is li»ft entirelv to vou, and in anv market in 
which you may please to direct them. The bills of lading 
are indorsed to vour ordcM', or that of vour authorized 
agent. * * * C'aptain Carter | of the /sVA/) is instructed 
to proceed to Hennuda, and there await your instructions." 
which were to be s(»nt under cov(M' to Buttertield. Bv a 
later letter, of Fc^bruarv 28, lSt)2, addnvssed to •• Messrs. 
Jno. Frazer & Co. (or their authoriz(»d agent), Hamilton. 
Bennuda." Messrs. Frazer, Tr(»nholm cSc Co.. referring to 
the invoices and ))ills of ladintjf of the Brrimnhi. said thev 
were "verv full in everv i)articular, and w(» think will 
greatly facilitate th(^ delivery ami nlsn fin- f/uuissltipiumf^ 
should this be d(»termined upon." On April 1, 1S62, the 
Charleston house, having l)y a previous letter informed 
Butterti(»ld that thev have ))een advis(»d that the KJhi had 
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lu'en dispatched and that she would be followed by the 
BernnuJn^ wrote another letter recfuesting hini to direct 
Captain Westendorff to take certain articles from the Ella 
and proceed to Nassau, reporting himself on arrival there 
to H. Adderly & Co., and to request Captain Cart<^r to 
*' keep in his cargo and wait further orders fnmi us." 
This letter was received by Butterfield on the llHh of 
April and was forwarded the same day to Westendort!', at 
St. George's. Westendorif inunediately acted upon it and 
sailed on the 23d of April toward Nassau. He had arrived 
at Bermuda on the 19th of March and had remained there* 
about live weeks, during which the cargo was not touched. 
The gentlemen from Charleston were aboai'd. 

Among the papers tjiken on })oar(l the^n* was also an 
unfinished letter without signatui'e, but apparently written 
by the engineer of the Bcnnmht to a friend. This hotter 
was dated at Liverpool, February 16. lSf)2, and stated 
that *' our tender," a light-draft })oat called the ILntUK had 
left the day before with a crew shipped for twelve months 
*'for some port or ports south of Mason and Dixon's 
line:'* that •'three ca})tains'' were on the tender- "one 
an Englishman, nominal: another, an ex})erienced coast 
pilot from the Potomac to Charleston: another, ditto, 
ditto, from Charleston to the San Juan River in Texas. 
If the Yankees reach her, they are smarter than 1 give 
them credit for. She awaits our arrival in B(»rmuda: jfoes 
tirst into Charleston, * * * ." 

The record disclosed that the captain of the IIcndiL aft(M' 
his arrival at Bernmda, drew a bill on Frazer, Trenholm 
Sl Co., at Liverpool, in favor of Westendorff, showing 
that th(* latter had advanced a certain amount of monev to 
the 7/r/v/A/. It was also ti»stitied by a person on the Ihr- 
iniidu that the IlciutUl was conncvted with the former ship. 

At th(» time of the capture, and after the vessel was 
boarded, the captain's })rother. by his order, threw ov(»r- 
board two small boxes and a package, which he swore h(» 
understood contained postage stamps, and a bag which he 
und(»rstood contained letters, and which he was instructed 
to destroy in case of capture. One of the* gentlemen from 
CharU^ston also destroyed a numliei* of lett^^rs, which he 
swore were private letters, intrustinl to him by Americans 
in Europe. 
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On the part of tho clainmnts it was contended — 

1. That the vessel was captured within British territo- 
lial waters. 

*2, That ))oth the vess(»l and the cargo w(»re owned by 
neutnils, and that their destination was (»ither Bermuda or 
Nassau, a neutral port. 

8. That then* was no intent to run the blockade; that 
the shi}), after arriviniJf at Bermuda, was instructed to 
proceed to Nassau in ord(»r that her (riirgo might be landed 
and another cargo be taken on board for some port in 
Europe; that it was the intention of the consignees at Nas- 
sau, who were correspondents of Fraz(»r, Trenholm &Co. , 
to carry out these instructions strictly; that a part of the 
nuuiitions of war were intended for the* (rovernment of 
Ilavti, and the rest, "'for sale at Bermuda or Nassau, in 
th«» usual course of ))usiness, to any person willing to pur- 
chase* the same." 

4. That the faett that the* ship was lu^ intended to run 
the bh)ckade was shown by the circumstance that the ** gov- 
ernment passengers,'* though they a'! un(loul)tedly wish(*d 
to ente'r the Confederate States, all disembarked at Ber- 
nuida and did not rejoin the vessel when she sailed to 
Nassau. 

5. That the*r(* was no concealment as to anything on 
))oar(l; that everything was fairly entered on the bills of 
lading and manifest; and that the crew were shi})ped for 
a t<M*m not exceeding twelve months from Liverpool to 
B(*nnuda, and thence, if recjuired, to any ports or places 
in the W(»st Indi(*s, British North AmeMica, the UniteKl 
States, and back to the I'nited Kingdom; and that their 
wage's did ne)t exe*eM'd that of ordinary voyages in pe*ae'eful 
time's. 

The' e)])ini()ii of the' (•e)urt was de'live'reul by C'hie'f .lustie'C 
Chase', and was unanime)us. 

The' e-ourt he'ld that all the' eire'umstane-e's. ineluding that 
e)f the' spoliation of papers, whie-h was e)ne e)f uiuisual 
aggravation, warrante'el tlu^ most unfavorable inference* as 
te) owne'rship, e*mplovme*nt, and destination; that all the 
transaetions repell(*el the e'e)nclusion that Ilaigh was the 
true owner; that ne)t a de)cument taken on the ship showed 
e)wnership in him exce'pt the shipping articles, whie-h were 
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false in putting upon the crew list employees of the Con- 
fedei'ate (xoverniiient and enemy passengers: that there 
was no indication that, after Haigh gave th(» power of 
attorney, he performed a single act of ownership; that no 
letter alluded to him as owner, and no direction as to vessel 
or cargo recognized him as such; but that, on the contmry, 
all the papers and all the circumstances indicated that a 
sale was made in Charleston under the power, })V which 
the beneticial control and real ownership were transferred 
to John Frazer & Co., while the apparent title, by the 
British papers, was suffered to remain in Haigh as a cover. 
It was therefore held that the ownership of Haigh was a 
pretense, and that the vessel was rightly condenmed as 
enemy property. 

Assuming for th(» moment, however, that Haigh was 
the owner of the ship, the court next considered the ques- 
tion as to the employment of the vessel and cjirgo at the 
time of the capture. The theory of counsel for Haigh 
was, said the court, that the ship was neutral and carried 
a neutral cargo, in good faith, from one neutral port to 
another; and they insisted that the description* of cargo, 
if neutral, and in a neutral ship, and on a neutral voyage, 
could not be inquin^d into in the courts of a belligerent. 
'• We agree to this," said the court. Neutmls might '"con- 
vey in neutral ships, from one neutral port to another, any 
goods, whetht^r contraband of war or not, if intended for 
actual delivery at th(» port of destination, and to b(»come 
part of the coimnon stock of the country or of the port.'' 

It was asserted l)V counsel, said the court, that British 
merchants had '"a perfect right to trade, even in military 
stores, between their own ports, and to sell at one of them 
o-oods of all sorts, even to an enemv of the Unitvd States, 
with knowledge of his intent to employ them in rebel war 
against the American (lovernment. If,'' continued the 
court, •' l>y trad(» between mnitral ports is meant real trade, 
in the course of which goods conveyed from one port to 
another becomt* incorporated into the mass of goods for 
sale in the port of destination: and if by sale to the ene- 

' Possibly the phrai<<* 'subscription of car^o." which apjK^ars in the 
piiblishc<l report, is a misprint. The character of the cargo is what 
seems to be meant. 
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lilies of the Unit<»d States is meant sale to either ])elliger- 
ent, without partiality to either, we accept the i)rop()sitioii 
of counsel as correct. But if it is intended to atfirui that 
a neutral ship may take on a contraband carjfo ostensibly 
for a neutral port, )>ut destiiu^d in re^ility for a bellit^erent 
port, either by the siime ship or })V another, without l)ecom- 
ing liable, from the conmiencement to the end of the voy- 
age, to seizure, in order to the confiscation of the cargo, 
we do not agree to it.'' 

Applying these principles to the case under consideration, 
the court observed that a large part of th(^ cargo was contra- 
])and in the narrowest sense of th(» word, and a part of it 
expressh' destined to the Confederate States,so that the char- 
acter of theciirgo made "' its ulterior, if not direct, destina- 
tion to a rel)el port (fuite certain." There was, l>esides, evi- 
dence of destination found in the letters of Frazer, Trenholm 
& Co. which made distinct references to t\w contingency 
of transsliipment; and the evidence showed that the IhraUl 
was sent over with a view to this. Al^oreover, the* consign- 
ment of the whole cargo to order or assigns, which meant 
in fact to the order of John Fraz(»r & Co., of Charleston, 
was "conclusive, in the absence of proof to the contrary, 
tliat its destination was the ])ort in which the consignee 
resid(Kl and transacted business. * * * it makes no 
diflerence," said the court, *' whether the destination to the 
re))el port was ulterior or direct; nor could the (juestion 
of destination be aff(»cted by transshipment at Nassau, if 
transshipment was intended, for that could not })reak the 
continuity of transportation of the cargo. The interposi- 
tion of a neutral port between neutral departure and bel- 
liiTcrent destination has alwavs b(»en w favoritt* resort of 
(•ontraband carriers and blockade runners. Hut it never 
avails them when the ultimate destination is ascertiiined. 
A transportation from one point to another remains con- 
tinucnis, so long as intent remains unchanged, no matti'r 
what stoppages or transsiiipments int(»rv(»ne.*' ' There 
seemed to be no reason, said tin* court, "whv this reason- 
able and settled do<'trine should not be applied to each ship 

'The court cIUmI Jccker /•. MontpniMTv, 18 llowanl, 114; Tlu* /V/v. 
•JC. Kf)l)., MS\\ The W'ilfiam, :> C. Kob., IWo; 1 Kent's ('<)innu-ntark->^, 
s4. note. 
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where several are (»nga^ed suceessively in one tmnsaetion. 
namely, the conve^'ance of a eontrahand cargo to a ))ellig- 
erent. The question of lia))ility must depend on the good 
or bad faith of the owners of the ships. If a pirt of the 
voyage is lawful, and the owners of the ship conveying the 
cargo in that part arc ignorant of the ulterior destination, 
and do not hire their ship with a view to it, the ship can 
not be liable: Imt if the ulterior destination is the known 
inducement to the partial voyage, and the ship is engaged 
in the latter with a view to the former, then whatever lia- 
bilitv mav attach to the tinal vovage nmst attach to the 
earlier, undertaken with the same cargo and in continuity 
of its conveyance. Successive voyages, connected by a 
common plan and a common object, form a plunil unit. 
They are links of the same chain, each identical in des<-ri])- 
tion with everv other, and each essential to the continuous 
whole." 

Should the lif-rmndn^ on these principl(»s, l)e condenmed 
for the convevance of contraband if Bv the ancient rule, 
said the court, the vessel which carried contraband was 
condemned as \\v\\ as the cargo. Of this rule there had 
been a great Imt very proper relaxation to the etfect that 
the neutral might convey contraband to a belligerent, su)>- 
ject to no liability except seizure with a view to the con- 
fiscation of the offending goods. This n»laxation, however, 
required good faith on the part of the neutml. and did not 
protect the ship where good faith was wanting. Thus, the 
carrying of contraband with a false destination was a 
ground of condenuiation. ' Mere consent to transportation 
of contraband will not alwavs or usuallv ))e taken to be a 
violation of good faith: Imt the belligerent is entitled to 
reipiire of neutrals a frank and htma 'fidv conduct.' So, 
too, vessels had been condemned for ))eing engaged jict- 
ually or practically in enemy service.^ 

What, then, incpiired the court, wen* the marks by 
which the convevance of contni))and on the Brmnnhi was 



'The Franklin, AC. Kol)., 224. 

'^ The yentrnlitft, :^ {\ Koh., 296; Carrinjrtnn r. Monhants' IiisuraiuH» 
Co., 8 Peters, 518; The liaufjrr, t) C. K.>)).. 12(i. 

"^Thii Jongt Emilia, 8 C. Kob., 52; The (am/inn, 4 ('. Kol».. 25(i. 
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accomptmied? First, there was the character of the con- 
traband articles fitted for immediate militaiT use in battle 
or for the immediate civil service of the enem}" govern- 
ment; then, the deceptive bills of lading requiring deliv- 
erv at Bermuda, when there was either no intention to 
deliver there at all or none not subject to be changed b}" 
the enemies of the United States-, then, the appointment 
of one of these enemies as master, necessarily made with 
the knowledge and consent of Haigh, if he was the owner; 
then the complete surrender of the vessel to the use and 
control of such enemies, without even the pretence of 
want of knowledge bv the alleged owner, of her destined 
and actual employment. The circumstances rendered it 
highly probable that the ship at the time of capture was 
actuallv in the service of the Confederate Government, and 
known to be so 1)V all parties interest(>d in her ownership. 
J^ut, however this might be, it could not be doubted that 
the Hrnnadd was justly liable to condemnation "for the 
conveyance of contraband goods destined to a belligerent 
.port, under circumstances of fmud and bad faith^ which 
make the owner, if Haigh was owner, responsible for 
uniKHitral participation in the war. The cargo, having all 
been consigned to enemies, and most of it contraband, 
must share the fate of the ship." 

Having thus disposed of the questions connected with 
th(* ownership, control, and employment of the Bermuda 
and the chamcter of her cargo, the court added that little 
xwi^X b(* said on the subject of liability for the violation of 
th(» })lockade. ''What has been alreadv adduced of the 
evidence*," said the court, "'satisfies us completely that 
the original destination of the licrtHuda was to a block- 
aded i)()rt, or, if otherwise, to an intermediate port, with 
intent to send forward the cargo })v ti^ansshipment into a 
vessel pn)vid(»d for the completion of the voyage. It may 
be that the* instructions to Westendorff were not settled 
when the st(»amship h»ft St. (jeorge's for Nassau; but it is 
(|uite clear to us that the ship was then at the disposition 
of John Fraz(»r & Co., and that the voyage, begun at Liv- 
erpool with int(»nt to violate the blockade, delaved at St. 
George's for instructions from that firm, continued toward 
04S2— 01 5 
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Nassau for the purpose of completion from that port to a 
rebel port, either by the litirmuda herself or by trans- 
shipment, was one voyage from Liverpool to a ])loeka(led 
port, and that the liability to condemnation for attempt(»d 
breach of blockade was, ))y sailing with such purpose, 
fastened on the ship as firml}' as it would have been b}^ 
proof of intent that the cargo should be transported by 
the Brrmudu herself to a blockaded port, or as near as 
possi})le, without encountering the blockading squadron, 
and then sent in b}^ a steamer, like the llerald^ of lighter 
draft or greater speed." 

As to the question of capture within neutral waters, the 
court observed that there was nothing in the evidence 
which proved to its satisfaction that such was the fact. 

It was therefore held that ''both vessels and cargo, even 
if both were neutral, were rightly condemned/' 

By this judgment the decree of the ('01111 below con- 
demning the vessel and the munitions of war was affirmed. 
Subsequently the district court passed a decree condemn- 
ing the residue of the cargo. 

Ca^eoftheSpringhok, — Of all the decisions rendennl 
by the Supreme Court in cases involving the question of 
continuous voyage, that which was pronounced in the case 
of the British bark Spriughol' has been most discussed and 
most criticised.^ The case came up on appeal from a 
decree of the United States district court for the southern 
district of New York, condemning the bark and her 
cargo,'^ which had been captured at sea by the United 
States gunboat SinHnna.^ 

It appeared the vessel was owned by British subjects 
and was commanded bv the son of one of the owners. She 

iThe Springbok (18H()), 5 Wallace, 1. 

'' Blatchford'8 Prize C^a^eH, 349; May, IStiS. 

•* Coiuiiiander T. H. Stevens, V . S. S. Smmma, in a report to Admiral 
"Wilkes, Feb. 9, 1863, said: "On the morning of the 3d of February, 
while looking for the Orettt^ I captured the English bark Sprinfjhnk, 
loade<l with contraband, lK)und to Nassau, but having nothing in the 
way of a manifest of a legal character, and l)t»ing upon the list fur- 
nished l)y you. I sent her to New York for adjudication in charge of 
Acting Master Foster "Willis, with a prize crew from this vessel. The 
vessel was from London. The capture was ma<le in latitude 25° 4K 
N., long. 74° W W." (Official Kecortls of the Union and Confederate 
Navies, Ser. I, vol. 2, p. 70.) 
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was chartered November 12, lSt)2, to T. S. Begbie, of Lon- 
don, to take a cargo of merchandise and therewith '"pro- 
ceed to Nassau, or so near thereimto as she may safely get, 
and deliver same," and thirty davs were allowed *'for 
loading at port of loading and discharging at Nassau/' 
This document was indorsed by Speyer & Haywood, who, 
<m December S, 1862, instructed the master: "You will 
proceed at once to the port of Nassau, N. P., and on 
arrival report yourself to Mr. B. W. Hart there, who will 
give 3^ou orders as to the delivery of your cargo.'' In a 
letter directed to Hart, Spej'er & Haywood spoke of thein- 
selves as acting '' under instructions from Messrs. Isaac, 
Campbell & Co." By the bills of lading the cargo was to 
be delivered to order or assigns. 

The ship set sail from London December S, 1862, and 
was captured February 3, 1863, al)out 150 miles east of 
Nassau, when making for that port. When captured, she 
made no resistance and her papers were given up without 
any attempt at concealment or spoliation. 

On the hearing before the district court, counsel for the 
captors invoked the proofs taken in two other cases then 
on trial, namely. United States r. The St^^amer Gertrude,^ 
and United States r. The Schooner Stephen Hart.* As 
has been seen, the Sh'pheti llavt was captured January 29, 
18fJ2, and the claimants of her cargo were Isaac, Campbell 
<fe Co., who claimed jointh^ with Begbie the cargo of the 
Sj>rlnfjhol', The brokers who had charge of the lading of 
the Stf'p/irn Hurt were also Sp(»yer & Haywood. The 
Gt'f'trucle was ca])tured April 16, 1863, off one of the 
Bahama islands while on a voyage ostensibly from Nassau 
to St. John's, N. B. She was condenmed, and no claim 
was put in either to the vessel or her cargo. The testi- 
mony showed that she })e longed to Jk»gbie; that her cargo 
consisted, among other things, of hops, dry goods, drugs, 
leather, cotton cai'ds, paper, 3,960 pair of gray army 
})lankets, 335 pair of white blankets, linen, woolen shirts, 
flannel, 750 pair o^ army brogans. Congress gaiters, and 
24,900 pounds of i)()wder; that she was captured after a 

UJlatchford'H Pri7.e Cases, 374; July, 1863. 
« Id. 387; July, 1863, supra. 
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chase of three hours, and when making for the harbor of 
Charleston, her master knowing of its >)loekade, and hav- 
ing on board a Charleston pilot under an assumed name. 

The opinion of the Supreme Court in the ease of the 
Sjmnghoh was delivered by Chief Justice Chase. He 
admitted that the invocation of the documents in the cases 
of the Gertrude and the Stephtu Ilart^ at the original 
hearing, was not "' strictly regular;"' but he also held that 
the irreguhirity was not such as would justify a reversal 
of the decree of the court below, or a refusal to examine 
the documents invoked and forming part of the record. 

It had already been held, said the court, in the case of 
the Jiernni(h( that where goods destined ultimately for a 
belligerent port were '•beting conveyed between two neu- 
tral ports by a neutral ship, under a charter made in good 
faith for that voyage, and without any fraudulent connec- 
tion on the part of her owners with the ulterior destina- 
tion of the goods," the ship, though liable to seizure in 
order that the goods might be confiscated, was not liable 
to condemnation as prize. The Sj^rlnghok was thought 
fairly to come within this rule. Her papers were regular 
and genuine and showed a neutral destination of the ship. 
Her owners were neutral and did not appear to have any 
interest in the cargo, nor w^as there any proof that they 
knew of its alleged unlaw^ful destination. It was then*- " 
fore adjudged that the ship should be restored; but in 
view of a misrepresentjition made by the master when (ex- 
amined and of the circumstance that he signed })ills of 
lading which did not truly and fully state the nature of 
the goods contained in certain bales and cases, no costs or 
damages were allowed to the claimant. 

The case of the cargo was, said the court, quite diffei*- 
ent. In addition to th(» facts heretofore noted as to the 
lading and consignment of the cargo, the court stated that 
the bills of lading, while they disclosed the contents of 
619 packages, '* concealed'' the contents of 1,8SS. On 
this point the court laid great stress, especially in view of 
the fact that the owners of the cargo knew that it was 
going ^^ to a port in the trade with which the utmost can- 
dor of statement might !)e reasonably required.'' The 
true reason of the concealment nni>t be found in the de- 
sire of the owners to hide from the scrutinv of the Amer- 
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lean cruisers the contraband character of a considerable 
part of the contents of the packages. Moreover, the bills 
of lading and the manifest ''concealed" the names of the 
owners. The true motive of this concealment must have 
been, said the court, the apprehension of the claimants 
that the disclosure of their names as owners would lead 
to the seizure of the ship in order that the cargo might 
be condemned. It was admitted, however, that "these 
concealments" did not of themselves warrant condenma- 
tion, and the court then proceeded "to ascertain the real 
destination of the cargo." "If," said the court, "the real 
intention of the owners was that the cargo should be 
landed at Nassau and incorporated })}' real sale into the 
conmion stock of the island, it must be restored, notwith- 
^standing this misconduct. What, then, was this real 
intention?" 

That some other destination than Nassau was intended 
was inferred, first, from the fact that by the bills of lading 
and the manifest the cargo was consigned to order or 
assigns. This was treated as a " negation " that a sale was 
intended to anyone at Nassau, since, if such a sale had 
been intended, the goods would most likely have been 
<*onsigned for that puipose to some established house 
named in the bills of lading. This inference was strength- 
ened })y the fact that the agent of the owners at Nassau 
was to receive the property and execute the instructions 
of his principals. 

These instructions were not in evidence; but the}' might, 
said the court, be collected in part from the character of 
the cargo. A part of it, small in comparison wMth the 
whole, consisted of arms and munitions of war. A some- 
what larger part consisted of articles useful and necessary 
in war. These portions being contraband, the residue 
belonging to the same owners must share their fate. 
*'But," declared the court, "we do not now refer to the 
chai"acter of the cargo for the purpose of determining 
whether it was liable to condemnation as contraband, but 
for the purpose of ascertaining its real destination; for, 
we repeat, contraband or not, it could not be condemned, 
if really destined for Nassau and not beyond; and, contra- 
band or not, it must be condenmed if destined to any rebel 
port, for all rebel ports were under blockade. 
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"Looking at the cargo with this view we find that a 
part of it was specially fitted for use in the rebel militjiry 
service and a larger part, though not so specially fitted, 
was yet well adapted to such use. Under the first head 
we inchide the sixteen dozen swords, and the ten dozen 
rifle bayonets, and the forty -five thousand navy buttons, 
and the one hundred and fiftv thousand armv V)uttons: and 
under the latter the seven bales of annv cloth and the 
twenty bales of army blankets and other similar goods. 
We can not look at such a cargo as this and doubt that a 
considerable portion of it was going to the rebel States, 
where alone it could be used; nor can we doubt that the 
whole cargo had one destination. 

" Now if this cargo was not to be carried to its ultimate 
destination by the Sjyrlnghoh (and the proof does not war- 
rant us in saying that it was), the plan nuist have been to 
send it forward by transshipment. And we think it evi- 
dent that such was the purpose. We have already referred 
to the bills of lading, the manifest, and the letter of 
Speyer & Haywood as indicating this intention, and the 
same inference must be drawn from the disclosures bv the 
invocation that Isaac, Campbell & Co. had before sup- 
plied military goods to the rebel authorities by indirect 
shipments and that Begbie was the owner of the Gertrud** 
and engaged in the business of running the blockade. 

*' If these circumstances were insufficient grounds for a 
satisfactory conclusion, another might be found in the 
presence of the Gertrude in the harbor of Nassau with 
undenied intent to run the blockade about the time when 
the arrival of the Sprin/jhok was expected there. It seems 
to us extremely probable that she had })een sent to Nassau 
to await the arrival of the Sprinz/bok and to conve}' her 
cargo to a belligerent and })l<)ckaded port, and that she 
did not so convey it only b(H*ause the voyage was inter- 
cepted by the capture. 

"All these condemnatorv cinuimstances must be taken 
in connection with the fniudul(»nt concinilment attempted 
in the bills of lading and the manifest and with the very 
remarkable fact that not only has no appli(*ation been made 
by the claimants for leave to take further proof in order 
to furnish some explanation of these circumstances, but 
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that no claim, fsworn to porsonally, by oither of the claim- 
ants, has ever been filed. 

*' Upon the whole case we can not doubt that the carjj^o 
was originally shipped wnth intent to violate the blockade; 
that the owners of the cargo intended that it should be 
transshipped at Nassau into some vessel more likely to suc- 
ceed in reaching safely a blockaded port than the Sprltxj- 
hok; that the voyage from London to the blockadcnl port 
was, as to cargo, both in law and in the intent of the par- 
ties, one voyage; and that the liabilitv to condemnation, 
if captured during any part of that voyage, attached to 
the cargo from the time of sailing." 

In conformity with this opinion the decree of condem- 
nation of the district court was reversed as to the ship, 
})ut without costs or damages to the claimants, and was 
affirmed as to the cargo. 

Matamoras case^ — tJie Peterhoff, — The Mexican town of 
Matamoras, situated on the Rio Grande, nearly opposite 
Brownsville, in Texas, which formed one of the Confeder- 
ate States, offered obvious advantages as a base of contra- 
band trade. 

The steamer Peterhoff was captured Feb. 25, 1863, near 
the island of St. Thomas, I). W. I., by the U. S. S. Yan- 
derhilt^ and was condemned bv the United States district 
court for the southern district of New York, together with 
her cargo, for attempt to break the blockade. From this 
sentence an appeal was taken to the Supreme Court. ^ 

The Peterh/ff vfdiii fully documented as a British mer- 
chant steamer upon a voyage, as shown by her manifest, 
shipping list, clearances, and other papers, from London, 
England, to Matamoras, in Mexico. The bills of lading 
all stipulated for the delivery of the goods '"off the Rio 
(irande, Gulf of Mexico, for Matamoras," adding that 
they were to be taken from alongside the ship, provided 
that lighters could cross the bar at the mouth of the river. 
Th(^ cargo was miscellaneous, and shipped b}^ ditierent 
persons, all but one of whom were British subjects, and a 
ptrt of it belonged to the owner of the vessel. Of the 
numerous pjickages a certain number contained articles 

'Thi' IVttTljo.'f ( 1S«W>), r> Wallacv, 2S. 
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useful for military purposes during war. Among them 
were 36 cases of artillery harness, 14,450 pair of ^' Blucher " 
boots, 5,580 pair of '' government regulation grey blan- 
kets," 95 casks of horseshoes of large size, suitable for 
cavalry service, and 52,000 horseshoe nails. There were 
also considerable amounts of iron, steel, shovels, spades, 
blacksmiths- bellows and anvils, nails, and leather, and an 
assorted lot of drugs — 1.000 pounds of calomel, large 
quantities of morphine, 265 pounds of chloroform, and 
2,640 ounces of quinine. Owing to the blockade of' the 
coast, drugs, and especially quinine, were greatl}' needed 
in the Southern States. * 

With the exception of a portion consigned to the order 
of the master, which belonged to the owners of the vessel, 
the cargo was represented in agency or consigneeship 
chiefly b}' three different persons on board the vessel as 
passengers — Redgate, Bowden, and Almond — all natives 
of Great Britain, and at the time of the capture all British 
subjects, except Redgate, who had })ec()me a citizen of the 
United States, and who, before the outbreak of the war, 
resided in Texas. He stated that at the time of the cap- 
ture he intended to establish a mercantile house at Mata- 
moras, and that, had his "'goods arrived there, they were 
to take the chances of the market.'" Bowden and Almond 
testified to su])stiintially the same efl'ect as to their re- 
spective ventures. During the war MaUimoras, which 
lies on the Mexican side of the Rio Grande, nearly oppo- 
site the town of Brownsville, in Texas, had. by reason of 
the facilities which as a neutral port it oft'ennl for ti*adc 
with the Confederacy, whose seaports were all blockaded, 
suddenly risen from the position of a place of no im- 
portances ''into a great centre of commercial activity, 
rivalling the trade of New York or Liverpool." 

The opinion of the Supreme Court in the case of the 
JWr/'/tojf was delivered by Chief Justice ('base. He 
stilted that the record satisfied th(» court that the voj^age 
of the ship '' was not simulated.-' She was '* in the proper 
course of a voyage from London -to Matamoras;" nor was 
there anv evidence which falrlv warranted the belief 
''that the cargo had anv othtM* direct destination." The 
proposed delivery of the cargo oil the mouth of the Rio 
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Grande into lightern for Matamoras was '"in the usual 
course of trade," since it was impossible for a vessel of 
heavy draught to enter the river. ''It is true,'- said the 
court, ''that by these lighters somo of the cargo might he 
conveved directlv to the blockaded coast: but there is no 
evidence which warmnts us in saying that such convey- 
ance was intended by the master or the shippers. We 
dismiss, therefore, from consideration, the claim, suggested 
mther than urged in })ehalf of the Government, that the 
ship and cargo, both or either, were destined for the 
blockaded coast." 

But it was maintained in argument by counsel for the 
captors (1) that trade with Matamoms was, at the time of 
the capture, made unlawful by the blockade of the mouth 
of the Rio Gninde; and, if this was not the case, (2) that 
the ulterior destiimtion of the cargo was Texas and the 
other States in rebellion, and that this ulterior destination 
constituted a breach of the blockade. 

On these points the court held — 

1. That ''the mouth of the Rio Grande was not included 
in the blockade of the ports of the rebel States, and that 
neutral conmierce with Matamoras, except in contraband, 
was entirelv free.'' 

ft. 

2. That "neutnil trade to or from a blockaded countrv 
})y inland navigation or transportation/' is lawful; and, 
"therefore, that trade, between London and Matamoras, 
even with intent to supply from Matamoms goods to 
Texas, violateMl no blockade, and can not be declared un- 
lawful.'' " Such tnide," said the court, " with unrestricted 
inland commerce })etween such a iK)rt and the enemy's 
territory, impairs undoubtedly and very seriously impairs 
tin* value of a })lockade of the enemv's coast. But in 
cases such as that now in judgment, we administer the 
public law of nations, and are not at liberty to inquire 
what is for the particular advantage* or disadvantage of 
our own or another countrv.'' 

Th(» (juestion of breach of bh)ckade being thus excluded, 
the ccmrt proceeded to consider the question of the desti- 
nation of the cargo in connection with the question of 
contniband. Taking up the usual classification of articles 
with reference to this <[uestion — (1) those iLsed primarily 
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for purposes of war, (2) those used for purposes of war or 
of peace according to circumstances, and (8) those used 
exclusively for peaceful purposes — the court observed 
that a considerable part of the cargo was of the third 
class and need not be further considered. A larg(^ part, 
perhaps, was of the second class, but as it was """not 
proved * * * to have })eeuactualh' destined to belliger- 
ent use,'' it therefore could not, said the court, "' be treated 
as contraband.'' '* Another portion was, in our judgment," 
continued the court, '"destined directly to the rebel mili- 
tary service. This portion of the cargo consisted of the 
cases of artillery harness and of articles described in the 
invoices as 'men's arm}' bluchers,' 'artillery boots,' and 
'government regulation gray blankets.' These goods 
come fairly under the description of goods primarily and 
ordinarily used for military purposes in time of war. 
The}' make part of the necessary equipment of an army."' 

With regard to these articles, which were adjudged to be 
condemned as contraband, the language of the court is to 
be specially noted. ' ' It is true that even these goods,'' said 
the court, '' if really intended for sale in the market of 
Matamoras, would be free of liability : for contraband may 
be transported by neutrals to a neutral port, if intended 
to make pai*t of its general stock in trade. But there is 
nothing in the case which tends to convince us that such 
was their real destination, while all the circumstances indi- 
cate that these articles, at least, were destined for the use 
of the re})el forces then occupying Brownsville, and other 
places in the vicinity. 

"And contraband merchandise is subject to a different 
rule in respect to ulterior destination than that which ap- 
plies to merchandise not contraband. The latter is liable 
to capture only when a violation of })lockade is intended; 
the former when destined to the hostile country, or to the 
actual military or naval use of the enemy, whether block- 
aded or not. * * * Hence, while articles, not con- 
traband, might be sent to Matamoras and beyond to the 
rebel region, where the conmiunications were not inter- 
rupted by blockade, articles of a contraband character, 
destined in fact to a State in rebellion, or for the use of 
the rebel military forces, were liable to capture though 



THE SCIENCE, THE VOLANT. 7S 

primarily destined to Mataiiioi*a.s. We are obliged to eon- 
elude that the portion of the eargo whic^h we have eharae- 
terized as eonti*aband must be condemned." 

Restitution of the ship was decreed on payment of costs 
and expenses. This condition was imposed, notwithstand- 
ing the finding that her destination was neutml, (I) because 
the master, when brought to by the Vanderhilt^ refused to 
send his papers on board; (2) because papers were destroyed 
on board the ship at the time of the capture; and (8) because 
it was the duty of the captors, since contraband was found 
on board '"destined to the enemy," to bring the ship in for 
adjudication. 

Case of the Science. — In two other Matamoras cases, de- 
cided at the same term, the Supreme Court decreed resti- 
tution, in the absence of proof of actual enemy destina- 
tion. The first of these was that of the Scumce.^ Chief 
Justice Chase, delivering the opinion of the court, stated 
that the evidence was '^ clear that the vessel and her out- 
ward cargo were neutral property, destined to neutral 
consignees at Matamoras, and that the cargo had actually 
been delivered as consigned." '* Some of the proof," the 
court added, "tended to show that a portion of this cargo 
consisted of Confederate uniform cloth; but there was 
none showing destination to enemy territory or immediate 
enem}' use. There was, therefore, nothing in the charac- 
ter of the vessel or of the outward cargo which warrants 
condemnation." 

Case of the Volant. — At the same time the court decided 
the case of the Volant^^ another Matiunoras case. The 
Chief Justice, delivering the opinion, stated that the proof 
showed that the vessel was the property of a neutral mer- 
chant of the island of Jersey, documented as a British 
merchantman, and regularly cleared from London to 
Matamoras. The cargo was shipped by the charterers of 
the vessel for neutral owners, and consigned to neutrals at 
Matamoras, but had not been discharged at the time of 
capture. " It consisted,'' said the court, ** in part of bales 
of Confederate uniform cloth, of the same mark and of 
corresponding luunbers with like goods found on the 

»5 Walla<-e, 178. '5 Wallai-e, 179. 



74 "continuous voyages" — notes. 

Science; but there is no proof of unlawful destination." 
The decree of the court below, condemning the ship and 
cargo, was accordingly reversed. 

Hall, referring to the cases in which the English prize 
courts have applied the doctrine of continuous voyages, 
states that those courts " were careful not to condemn 
until what thev conceived to be the hostile act was irrev- 
ocably entered upon" by departure "from the port of 
colorable importation to the enemy country;" and he 
declares that "the American decisions have been univer- 
sally reprobated outside the United States, and would 
probably now find no defenders in their own country."^ 
He does not cite, however, any case in which it was held 
by an English court that the performance of the process 
of "colorable importation" was a prerequisite to con- 
demnation, nor does he exhibit his usual accuracy in his 
censure of the American decisions, which found, as will 
be shown, a defender in his own Government. 

In the cases of the Sumn and the Hope.^ neutral Ameri- 
can vessels were condemned by Sir William Scott for car- 
rying, on voyages from Bordeaux to the neutral port of 
New York, official dispatches destined to French authori- 
ties in the West Indies. In neither case does it appear to 
have been alleged that the apparent destination of the 
vessel was not her true and final destination, or that she 
was specially employed })y the French (Tovernment. 
Nevertheless, it was held that the transportation of the 
dispatches toward their belligerent destination was an 
unneutral and prohibited service. 

Returning to the American decisions, it appears that 
on February 20, 1864, Earl Russell instructed Lord 
Lyons, then British minister at Washington, that Her 
Majesty's Government had considered the judgment of 
Judge Betts in the case of the Sprmghok, in comnnmi- 
cation with the law officers of the Crown, and saw no 
reason to change the opinion that they " could not officially 
interfere in the matter, but that the owners must be left 
to the usual and proper remedy of an appeal. On the con- 
trary," declared Earl Russell, "a careful perusal of this 

^Int. Law, 4th ed., 695, note. 

2 The Caroliue, 6 C. Rob., (HI, note. 
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elaborate and able judgment, containing the reasons of the 
judge, the authorities cited by him in support of it, and 
the important evidence properly invoked from the cases of 
the Stephen Hart and the Gertrude (which Her Majesty's 
Government have now seen for the first time) in which the 
same parties were concerned, goes so far to establish that 
the cargo of the Springhok^ containing a considerable por- 
tion of contraband, was never really and honajide destined 
for Nassau, but was either destined nierel}^ to call there or 
to be immediately transshipped after its arrival there 
without breaking bulk and without any previous incorpo- 
ration into the common stock of that colonv, and then to 
proceed to its real destination, being a blockaded port. 
The complicity of the owners of the ship, with the design 
of the owners of the cargo, is, to say the least, so probable 
on the evidence that there would be great difficulty in con- 
tending *that this ship and cargo had not been rightly 
condemned." 

February 5, 1868, the attorney of the owners of the 
cargo transmitted to Lord Stanley, then foreign secretary, 
the sentence of the Supreme Court, by which the condem- 
nation of the cargo was affinned and a decree of restitution 
entered as to the vessel. He also enclosed a copy of the 
joint opinion of Messrs. George Mellish, Q. C, and W. 
Vernon Harcourt, Q. C, holding the sentence to be erro- 
neous and unjust, and stated that in that opinion he had 
no doubt the law officers of the Crown would concur. He 
asked that compensation be demanded for the owners of 
the cargo from the United States for the condemnation of 
their property. 

This petition was referred to the law officers of the 
Crown, and on July 24, 1868, the foreign office, after an 
extended review of the papers in the case, including the 
opinion of counsel, announced the conclusion that Her 
Majesty's Government w^ould not be '^ justified, on the 
materials before them, in making an\^ claim -'for compen- 
sation. With reference to the opinion of counsel, the 
foreign office observed that it found fault with the judg- 
ment because one ground taken by the court as justifying 
the conclusion that Nitssau was not the real destination of 
the cargo, was d(»rived from the forms of the bills of 
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lading, which, although they did not disclose the contents 
of the .packages or name any consignee, the cargo being 
deliverable to ''' order or assigns," were, it was niaintjiined, 
on the testimony of some of the principal brokers of 
London, "in the usual and regular form of consignment 
to an agent for sale at such a port as Nassau." No doubt, 
said the foreign office, the form was usual in time of peace; 
but a practice which might be ''perfectly regular in time 
of peace under the municipal regulations of a particular 
state, will not always satisfv the laws of nations in time 
of war, more particularly when the voyage may expose 
the ship to the visit of belligerent cruisers." Thus it was 
laid down by Dr. Lushington, in the case of the Aho.^ that 
where cargo is shipped flagrante hello^ the bills of lading 
on their face ought to express for whose account and risk 
the property was shipped. The ship's manifest in the 
present case was, said the foreign office, equally silent on 
the subject; and, "having regard to the very doubtful char- 
acter of all trade ostensibly carried on at Nassau during 
the late war in the United States, and to manv other cir- 
cumstances of suspicion before the court. Her Majesty's 
Government are not disposed to consider the argument of 
the court on this point as otherwise than tenable." 

As to the argument of counsel that the character of the 
cargo, being fitted for blockade running, was a proof that 
it was destined for Nassau, which was the great entrepot 
for contraband of war, the foreign office declared that it 
was one "to which much weight can not be attached." 
Under "all the circumstances of time and place," and in 
the absence of evidence from the claimants as to what was 
to become of the goods on their arrival at Nassau, Her 
Majesty's (fovernment thought "the court was entitled to 
dmw the inference that the consignors of the goods in- 
tended to be parties to the immediate transshipment and 
importiition of these goods into a blockaded port, on their 
being taken out of the Sprwghok,^- 

In connection with the contention of counsel that the 
court erred in its sbitement that the (iertr^ide was at Nas- 
sau with undenied intent to run the blockade about the 
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time when the Sjyrlnghok was expec^ted to arrive there, the 
foreign office observed that the decision of the court did 
not appear to be based on that ground, but found ''that 
the owners of the cargo intended that it should be trans- 
shipped at Nassau in some vessel more likely to succeed in 
reaching a blockaded port than the AS/;7v'?/r/Jr>»X'." Asa fact, 
said the foreign office, the V03 age of the Gi^i'trude appeared 
to have been delated, but "when she did reach Nassau, 
after the capture of the Sprnighok^ she took on board a 
contraband cargo, upon which the marks and lumibers cor- 
responded to some extent with certain marks and numbers 
on many packages in the Sprimjhok^ and she was captured 
and condemned without any attempt being made to resist 
such condemnation."* 

In the case of the Peterhoff^ it appears that the British 
consul at New York on August 3, 1863, transmitted to his 
Government a copy of Judge Betts's decree condemning the 
vessel and her cargo, and stated that the judge would later 
deliver Inextetuo his reasons for the condemnation. With 
reference to the decree. Earl Russell instructed Lord 
Lyons, Oct. 31, 1863, that Her Majesty's Government, 
having considered the judicial proceedings, in communica- 
tion with the law officers of the Crown, adhered to the opin- 
ion that any official intervention in the present stage of the 
case was inexpedient. "The evidence," said Earl Russell, 
"is certainly not 'clearly and unequivocally inadequate to 
sustain the sentence,- but, on the contrary, in various par- 
ticulars tends to sustain it; such as the false swearing of 
the master or, at least, the palpable equivocation and dis- 
ingenuousness of his evidence; the throwing overboard of 
papers, the contents of which are said to be unknown at 
the moment of capture; the incredible and conflicting sug- 
gestions (in the absence of a true explanation which the 
chiimants might have o])tiiined) as to their contents, and 
the character of certain portions of the cargo." 

April 2^2, 1864, the full opinion of Judge Betts in the 
case of the J\4irh(>Jf\\K\mg been received, as w^ell as that 
of Judge Marvin in the cases of the Dolphin and the Pearly 
Earl Russell instructed Lord Lyons, after consulting the 

' Blue Book, Mis<vllaneou8, No. 1 (1900). 
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law officers of the Crown, that Her Majesty's Government 
did not consider that the decisions in the cases of the Peter- 
/u)jf(ind the Dolphin called " for any intervention on their 
part. Her Majesty's Government,'' continued Earl Rus- 
sell, '"without adopting all the reasons assigned in these 
judgments (in some of them, indeed, they do not concur), 
are not prepared to say that the decisions themselves, 
under all the circumstances of the cases, are not in harmony 
with the principles of the judgments of the P^nglish prize 
courts. With respect to the case of the Pearly Her Maj- 
esty's Government <H)nsider that the course adopted by the 
judge is fair and equitable.''^ 

In the cases of the ^]>rrh(jh<>l\ Pet&rJioff^ Dolphin^ and 
Pearly claims for compensation were made before the 
international conuuission under Art. XHI of the Treaty 
of Washington of May 8, 1871. None was presented in 
the case of the Bdrtnudu, 

In the case of the Sprhn/hol' the commission unani- 
mously disallowed all claims on account of the cargo. 
An award of ^5,0(15 was made as damages for the deten- 
tion of the vessel from the date of the decree of the dis- 
trict court till her discharge under the decree of the 
Supreme Court. ^ 

The Piterhoff i:\vams were all unanimouslv disallowed.^ 

The cases of the Dolphin and the Pearl were similarly 
disposed of.* 

The connnission consisted of the Hon. J. S. Frazer, 
sometime a justice of the supreme court of the State of 
Indiana; the lit. Hon. Russell Gurnev, a member of Her 
Majesty's privy council and recorder of London, and 
Count Corti, Italian minist(^r at Washington.^ 

When we consider on the one hand the not infrequent 
censure of the American decisions as introducing novel 
and uiiwarrant«Hl doctrines, and on the other hand the 
contrary opinion expressed by the British (roverinuent 
and implied by the action of the international conunision, 

n^lue Hook, Mis(H-llaiH'ons, No. 1 (1890). 
Milt. Arbitrations, 111, iiJJlN .S":{5. 
Hnt. Arbitrations, III, 38:;>-;i843. 
* Halo's Report, '.'2, II.'). 
^Int. Arbitraiion>. I. ()!'(». 
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it seeuis not inappropriate to recall the words of Lord 
Stowell:^ 

"All law is resolvable into geneml principles: The cases 
which may arise under new combinations of circumstances, 
heading to an extended application of principles, ancient 
and recognized, by just corollaries, may be infinite; but 
so long as the continuity of the original and established 
principles is preserved pure and unbroken, the practice is 
not nett\ nor is it justly chargeable with being nn itinora- 
thm on the ancient law, when, in fact, the court does 
nothing more than apply old principles to new circum- 
stances. '' 

III. DAuijijn Ii(fy: (rrnnati atat^H, —An interesting and 
important discussion of (juestions of contraband and con- 
tinuous voyage may be found in the correspondence 
between Germany and Great Britain growing out of the 
seizure and detention by British cruisers of the three 
(ierman east African mail steamers linndrsrafh^ (rem-vnl^ 
and ILrzoij, 

The first case wits that of the IlmuhHrnth, As earlv as 

ft. 

Dec. T), ISJMI, Rear Admiral Sir R. Harris reported that that 
vessel had sail«»d from Aden for I)elagoaBav;*that *'ammu- 

^j ft- 

nition'' was *' suspcH'ted, but none ascertained;'' and that 
she carried *" twenty Dutch and Germans and two supix)sed 
Boers, three Germans and two Austrians, believed to be 
officers, all believed to be intending combatants, although 
shown as civilians; also twenty-four Portuguese soldiers.'"- 
On the 21Hh of Decem})er she arrived at Durban in charge 
of the British cruiser MtK/irlrnm, The German Govern- 
ment recjuested her releasi* on the ground, among others, 
of •• positive assunmces" given by the Hamburg Company 
that she carried no contmband. Lord Salisbury replied 
that she '* was suspected to be carrying anununition in her 
cargo, and that she had on board a luimber of pissengers 
b(4ieved to be voluntecM-s for service with the Boers," })ut 
that no details as to the grounds of the seizure had been 
HH'eived. Subsecjuently tlu* British (lovernment was 
advised by Admiral Harris that the ship changed the 

'The Atalaiita (ISOH), <J (\ Kob., 440, 45S. 
■'Afrua, No. 1 (H)0()), 1. 
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position of her cargo on being chased; that a partial search 
had revealed some sugar consigned to a person at Delagoa 
Bay, and some railway sleepers and small trucks consigned 
to a tirm at the same phice, but labelled Johannesburg; 
and that a further search was expected to disclose ''arms 
among baggage of Germans on board, who state openly 
they are going U) the Transvaal/' The (Jerman Govern- 
ment declared that it had no knowledge of more than two 
officers having proceeded to the Transvaal, where the}' 
were unable to obtain connnands. On ffan. 8, 1900, the 
British Government directed that an application be made 
to the prize court for the release of the mails; that, if the 
application should be granted, they be handed over to the 
German consul, to be hastened to their destination bv a 
British cruiser if available, or bv mail steamer, or other- 
wise; and that every facility for proceeding to his desti- 
nation should be afforded '*to any passenger whom the 
court considers innocent/' The search of the steamer was 
continued for nine davs. but no contraband was found. 
•Ian. 5 the mails and passengers wer(» released by order of 
the prize court, and were taken on board the German 
war ship C(Pndor for Dehigoa Bay. The steamer and her 
cargo was discharged on the 18th of January. 

Dec. 10, 181M), the Admirality conn'nunicated to the for- 
eign office two telegrams, one from the commander in 
chief of the Mediterranean Station, and the other from the 
commander in chief at the Cape of Good Hope, in relation 
to the Hi'i'Zinj, One of the telegrams conveyed a report 
that this steamer, though she had declared that there were 
no troops on board, had left the Suez Canal for South 
Africa with ** a considerable number of male passengers, 
many in khaki, apparently soldiers;'' the other spoke of 
"a number of passengers dressed in khaki," and asked 
whether thev could be legallv removed. Dec. "IX the sen- 
ior naval officer at Aden reported her as having sailed on 
the 18th for Delagoa Bay *' conveying, probably for service 
in [thej Transvaal, about forty Dutch and (jerman medical 
and other officers and luirses/' Jan. 1, 1900, the Admi- 
ralty telegniphed to Admiral Harris: '" Neither the //<v^<>f/ 
nor anv other (ierman mail steamer should be arrested on 
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.suspicion only until it becomes obvious that the Bund<fi' 
rath is carrying contmband/' The llt^rzog was broup^ht 
into Durban on the (Ith of January. It seems that she 
liad amonji^ her passc^ngers three Red Cross expeditions, 
one of which, how^ever, had no official chamcter nor any 
connection with the regular Red Cross societies. Jan. 7 
the Admimlty directed her immediate release unless guns 
or annnunition were revealed by the summary search. To 
this there was added next day the further proviso, *" unless 
provisions on board are destined for the enemy\s govern- 
ment or agents, and are also for the supply of troops or 
are specially adapted for use as rations for troops.'' The 
steamer was released on the 9th of January. 

Jan. 4, liJOO, the senior naval officer at Aden reported 
that the steamer General was detained '"on strong sus- 
picion '' and was undergoing search. The German Govern- 
ment protested, and asked that explicit instructions be 
given to British officers "'to respect the rules of inter- 
national law, and to place no further impediments in the 
way of the trade between neutrals'' -a re(|uest to the 
form and imputiitions of which the British Government 
.strongly excepted. The Admimlty had previously tele- 
graphed to Aden that it was undesirable to detain the 
steamer if she carried the mails. It appears that she w^as 
detained on ""information" that various suspicious articles 
were on board for Delagoa Bay, including boxes of ammu- 
nition stowed in the main hold, buried under reserve 
coal. The manifest contained several large cases of rifle 
ammunition for Mauser, Maimlicher, and sporting rifles, 
i'onsigned to Mombasa, but this consignnumt was believed 
to be hona Jidr, After a search, which included the 
removal of 1,200 tons of cargo and the digging out of a 
large (juantity of coal — a task which oc<'upied the Mara- 
thfHi\ ship's company, assisted by 100 coolies, several 
days — no contraband was found. The British Govern- 

ft 

ment ordered the vessel's release on the 7th of January, 
but, a.s time was re(|,uisite for the replacement of the 1,200 
tons of cargo which had then been removed, she was 
unable to sail till the lOth. She had on }>oard a consider- 
able numlnu' of Dutch and German passengers for the 
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Transvaal, in plain clothe.s, but ^'of military appearance,'^ 
some of whom were believed to be trained artillervmen, 
though it was stated })v the British officials that proof of 
this suspicion could be obtained only by searching their 
baggage. Lord Salisbury afterwards stated that ''there 
was no sufficient evidence as to their destination to justify 
further action on the part of the officers <'onducting the 
search." 

With the release of the ships and their passengers and 
cargoes, and an expression of regret by Great Britain 
for what had occurred, the subject in controversy was 
arranged as follows: 

1. The British (lovernment admitted in principle the 
obligation to make compensation, and expressed its readi- 
ness to arbitrate the claims should an agre(»ment bv other 
means be impracticable. 

2. Instructions were issued to prevent the stopping and 
searching of vessels at Aden or at any point equally or 
more distant from the seat of war. 

8. It was agreed provisionally, till another arrangement 
should be made, that (xerman mail steamers should not in 
future be searched on "'suspicion only." By a mail 
steamer, however, was understood not every steamer that 
had a bag of letters on Iwjard. but a steamer flying the 
German mail flag. 

On the other hand, the German Government su})stan- 
tially modified its original position with regard to the 
(juestions of international law involved. In a note to 
Lord Salisbury, of January 4, llMH), Gount llatzfeldt, 
(lerman ambassador at London, declared it to be the opin- 
ion of his Gov(M'nment that prize proceedings in th(* cas(» 
of the Jinii<hsnifh were not justified, for the reason that, 
no matter what mav have been on board, ''there could 
hav(» been no contraband of war, since, according to recog- 
nized principles of international law. there can not be con- 
traband of war in trade between neutral ports." He also 
declared this to b(» the view taktMi bv the British Govern- 
ment in IS*}:^ as against the judgment of the American 
prize court in tin* cas(» of the Spritufhol': and by the 
British Admiralty in the Manual of Naval Prize Law, in 
1860. 
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Lord Salisbury, in his reply of the 10th of franiiary, 
pointed out the error of the (xerman (jovernnient as to the 
I'ase of the Sjn*lnghol\ As to the* Manual of Naval Prize 
Law, he declared that, while its directions were for prac- 
tical purposes sufficient for wars such as Great Britain had 
wajifed in the past, they were '* quite inapplicable to the 
case which has now arisen of war with an inland state, 
whose only communication with the sea is over a few miles 
of railway to a neutml port." He also adverted to the fact 
that the author of the Manual, in another part of the work 
than that cited, had discussed "the question of destination 
of the cargo, as distinguished from destination of the ves- 
sel, in a manner by no means favorable to the contention 
advanced in C-ount Hatzfeldt's note," and that Professor 
Holland, who edited a revised edition of the Manual in 
18S8, had, in a recent letter in 7hr Tlines^ expressed an 
opinion altogether inconsistent with that which the (rerman 
Government had endeavored to found on its words. Lord 
Salisbury stated that, in the opinion of Her Majesty's Gov- 
ernment, the passage cited from the Manual, '^that the 
destination of the vessel is conclusive as to the destination 
of the goods on board,"' could not apply to ^* contraband 
on board of a neutral vessel if such contraband was at the 
time of seizure consigned or intended to be delivered to 
an agent of the enemy at a neutral port, or, in fact, des- 
tined for the encMnv's country." and that the true view in 
regard to such goods, as Her Majesty's (xovernment be- 
lieved, was correctly stilted bv Bluntschli, as follows: "'If 
the ships or goods are sent to the destination of a neutral 
])()rt only the better to come to the aid of the enemy, there 
will be contra])andof war and contiscation will be justified."* 

In his speech in the Reichstag, January li^ 1900, announc- 
ing the arnmgement with (heat Britain, Count von Billow 
laid down certain ])ropositions as constituting a system of 
law which should ])e operative in practice, and a disregard 
of which would constitute a breach o£ international treaties 
and customs. One of these propositions was that })V the 

^Si leH navirey on inarchaiKiist^s \\v sont exjKMii^H A destination d'un 
port neutre ijue pour niieux venir vi\ aide k I'ennenii il y aura contre- 
hande (le ^lerre et la contiscation sera justiliee. (Droit Int. Coditie, 
el. 1874, §813.) 
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term contrcihand of tear ''only such articles or persons are 
to be understood as are suited for war, and at the same time 
are destined for one of the belligerents." Count v on Billow 
added that the Imperial Government had striven from the 
outset to induce the English Goveriunent, in dealing with 
neutral vessels consigned to Delagoa Bay, "to adhere to 
that theory of international law which guarantees the 
greatest security to commerce and industry, and which 
finds expression in the principle that, for ships consigned 
from neutral states to a neutral port, the notion of con- 
traband of war simply does not exist. To this the English 
Government demurred. We have reserved to ourselves 
the right of raising the question in the future, in the first 
place, because it was essential to us to arrive at an expe- 
ditious solution of the pending difficulty, and, secondly, 
because, in point of fact, the principle here set up by us 
has not yet met with universal recognition in theory and 
practice." 

IV. DelaxjiHtBay: Amrrlaui casrs, — Contemporaneously 
with the British-German controversy, a (luestion arose 
between the United Stiites and Great Britain as to the 
seizure of various articles shipped at New York, some of 
them on regular monthly orders, by American merchants 
and manufacturers on the vessels Bi'(itnri\ Maria,, and 
Mas/iafnin which were seized bv British cruisers while on 
the way to Delagoa Bay. These articles consistt^d chiefly 
of flour, canned meats, and other food stuffs, but also 
embraced lumber, hardware, and various miscellaneous 
articles, as well as quantities of lubricating oil, which were 
consigned partly to the Netherlands South African Itail- 
way, in the Transvaal, and partly to the Lourenvo Manjues 
Kail way, a Portuguese concern. It was at first supposed that 
the seizures were made on the ground of contmband, and 
with reference to this possibility the (iovernment of the 
United States declared that it could not recognize their 
validity *' under any belligerent right of capture of provi- 
sions and other goods shipped !)y American citizens in 
ordinary course of trade to a neutral port.'' ^ 

It soon transpired, however, that the lirafrlre and 



*Mr. Hay, Sec. of State, to Mr. Choate, amha'^sador at London, tcl., 
Jan. 2, 1900, S. Doc. 173, oGCong., 1 se^n., 1:5-14. 
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Ma^hofia^wh'K'h were British ships, and the J/// /vV/, which, 
though a Dutch ship, was at first supposed to be British,^ 
were arrested for v^iolating a inuuicipal regulation for- 
bidding British subjects to trade with the enemy, the 
alleged offense consisting in the transportation of goods 
destined to the enemy's terfitorv. The seizure of the car- 
goes was declared to ho only incidental to the seizure of 
the ships. As to certain articles, however (j)articularly 
the oil consigned to the Netherlands South African Kail- 
way in the Transvaal), an allegation of enemy's property 
was made; !)ul no question of contraband was raised and 
it was eventually agreed that the United States consul- 
general at Cape Town should arrange with Sir Alfred 
Milner, the British high conmiissioner, for the release or 
])urchase !)v the British (TOvermrK^nt of any x\merican- 
owned goods, which, if purchased, w(M-e to ])e paid for at 
the price they would have brought at the port of destina- 
tion at the time thev would have arrived there in case the 
vovag(» had not !)een interrupted.'' 

In the course of the correspondence Lord Salisbury 
thus defined the position of Flei* Majesty's (lovernment on 
the (|uestion of contraband: 

'•Foodstuff's-* with a hostile destination, can be consid- 
ered contndwmd of war only if they are supplies for the 
enemy's forces. It is not suthcient that the}' are capable 
of being so used; it nmst be shown that this was in fact 
their destination at the time of seizure.'" ' 

Mr. Thomas Gibson Bowles, in a lett(»r in the London 
T////<.^, January 4, 11)00, says: *'In July, 18J)t>, the Dutch 
steamer Doihrijk took a cargo of arms and ammunition, 
destined to Abyssinia, then at war with Italy, from the 
neutral port of Rotterdam to the neutral (French) port of 
Jibutil, in the Gulf of Tajura. Th(» steamer being cap- 
tured by the Italian cruiser Kthn and brought in for adju- 
dication, wa.^ condemned as lawful prize by the prize court 
at Rome on December S, ISIMk"* 



•S. Doc. \r\ 5«('<HlJir., , SCSH.. H>. 

-Mr. Hay, Sec. of State, tr Mr. Tooiney, March 2, UKK); to the lial- 
lani & Ballanl Co., March \\ 1900; to Mr. Newman, Mareli \\\ 1900: 
lAW MS. Doni. U»t., :U7, 412, 4HS. 
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Two countries, on the vergo of war, suninion home all 
their niilitarv and naval officers. When war is declared, 
an officer of one of the belligerents, of high rank, whose 
presence is specially desired for important service, is on 
the high seas, as a passenger on a neutral ship, boimd to 
an intermediate neuti-al port, when* he intends to take 
passage by another vessel for a port in his own country, 
or to enter upon active service on one of its men-of-war, 
should anv call. 

May the shi]) on which the officer is sailing Im^ captured 
as prize by a cruiser of the enemy, or may the officer !)e 
taken out and the ship be permitted to proceed ( 

The answer to the foregoing question involves the con- 
sideration (I) of the right of a !)elligerent to pnnent the 
transportation by a neutral ship of persons in the military 
service of the enemy and {"2) of the destination of the 
officer in the case stated. 

1. li'diht nfthii hellhjerent. — It is admitted that a neutral 
vessel (Migaged in the carriage of persons in the service of a 
!)elligerent becomes liable to condemnation (Mtlier when the 
belligerent '•has so hired it that it has become a transport 
in his service and that he has entire control ov<'r it, or when 
the i)ersons on board are such in numbei*. importance, or 
distinction, and at the same tinn* th(» circumstances of their 
reception are such, as to create a reasonable^ presumption 
that the owner or his agent intend to aid the belligerent 
in his war." ' This rule leaves open the cjuestion as to the 
carriage of ixM'sons in the* service of a belligerent by a neu- 
ti'al \ cssc^l in tin* ordinarV course of trade. The view has 
been expresscnl that if such persons may l)e classed as con- 
traband the vessel may !)e seized and i)rought in for adju- 
dication: but that if tliev mav not be so chissed the vessel 
in which they are traveling remains a shij) under neutral 



' Hall, liitomational Law, 4th cd., p. 701. 
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jurisdiction which has not been l)rought by the conduct of 
the persons having control over it within the scope of those 
exceptional rights in restmint of trade which belligerents 
have been allowed to assume.* On tb'^ other hand, the 
view has been expressed that "it is incorrect to speak of 
the conveyance of persons in the military or civil emplo}'- 
ment of a belligerent as if it were the same thing as the 
convevance of contraband of war, or as if the same rules 
were applica})le to it. It is a different thing, and the rules 
applicable to it are different." ' Apparently the great 
majority of writers treat the transportation of persons in 
the militarv service of the enemv either as a curriage of 
contraband or as an act analogous thereto. It is proba- 
ble, however, that too much importance has ])een given to 
this scmiewhat technical aspect of the matter, since it seems 
to be generally agreed that th<* carriage of such persons to 
a military destination is an enemy s(»rvice far more impor- 
tant than the cari'iage of contraband. From the belliger- 
ent's point of view the importanve of the act consists not 
in the manner or in the motive with which it may be done, 
but in the aid rendered to the enemv. Whether the cir- 
cumstiinces of the transportation may or may not y)e such 
as to render the vessel liable to confiscation, it is reasona- 
ble to hold that it is a right of the belligerent to take 
proper measun^s to prevent the enemy from receiving 
militarv aid under the protection of a neutnil flag. As to 
the number of militarv persons necessary to subject the 
vessel to confiscation no rule can be laid down. '^To 
carry a veteran genenil under some circumstances might 
])e a much more* noxious act than the convevance of a 
whole regiment.'' '^ 

2. Ihstl nation, Upon the facts stated, the destination 
of the orticer in (juestion, though he is immediately bound 
to a neutral port, appears to be in nullity l)elligerent. It 
has b(»en declared that even j)rovisions which, although 
destined to the enemy's country, are not in general 
contraband, an* to be decMiied such ** if destined ff)i' the 
armv or naw of the enemv or for his ports of naval or 



' Hall, International Utw, 4th e<l., p. 705. 
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military equipment/-* The destination of the officer in 
(jue.stion for "military use" is, in the ease sbited, evident. 
(JonclHHtAm, — Although the case of the Trent related to 
persons in the diplomatic and not in the military service 
of the enemy, a considerable majority of the authorities 
seem to concur in the opinion that the discussion which 
then took place resulted in a general understanding that in 
the absence of a treaty it is no longer allowable to take 
persons out of a neutral ship, but ihattheship herself, with 
the noxious persons on board, nuist be brought in for judi- 
cial examination. In the case sUited, therefore, the ship 
should be seized and })r()ught in with the officer on board. 
The fact that he em])arked before the dtvlaration of war 
doubtless would be tiiken into consideration by the prize 
court in making up its judgment. While such a circum- 
stance might materially atl'ect the question of the ship's 
culpability, it would not appt^ar to destroy, any more than 
in the case of contraband, the right of the belligerent to 
prevent his enemy from receiving military aid under cover 
of a neutral flag. 

NOTKS ON SITITATION III. 

The '• Instructions to !)lockading vessels and cruisers," 
issued by the Navy Department during the war with Spain,'* 
contained the following claus(»: 

•*1(). A neutral vessel in the service of the enemy, in 
the transportation of troops or military persons, is liable 
to seizure.'' 

Stockton's Naval War Code contains a similar but ampli- 
fied provision as follows: 

•*Art. U>. Neutral vessels in the military or naval serv- 
ice of the enemy, or under the control of the enemy for 
military or naval ])urposes, are subject to capture or 
destruction.'' 

It is to be observed, lioNV(»v(*r, that in this clause noth- 
ing is expressed as to the tnuisportation of troops or mili- 
tary ])ersons, th(* dt»sign appearing to be to class as a 
punishable act th(» performance h\ a neutnil vessel of mili- 
tary or naval services for the enemy, perhaps under the 
hitter's inunediate emplovnuMit or control. 



^ TIh' Comiiiercen, Wheaton, 3H2. 
■-(uMu^ral OnlerH N(». 492, June 20, 1898. 
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Another provision of the code which ina>' be cited here 
reads as follows: 

''Art. 35. Vessels, whether neutral or otherwise, carry- 
ing contraband of war destined for the enemy are liable 
to seizure and detention, unless treaty stij^ulations other- 
wise provide." 

This clause would cover the carriage of military pei'sons, 
should such persons be admitted to fall within th(» category 
of contraband. 

In numerous treaties running back to the seventeenth 
century, a provision may be found in connection with the 
subject of contmband to the effect that the persons of ene- 
mies shall not be taken out of free ships unless they are 
military persons in the actual service of the enemy. Such 
a clause may be found in various treaties entered into by 
the United States with foreign powers. Article XXIIl 
of the treaty of amity and comm(»rce with France of Feb- 
ruarv iu 1778 — the first treatv concluded bv the United 
States — stipulated that free ships should make free goods, 
and in connection therewith that the same libertv should 
be extended to persons on l)oard such ships, so that, *' al- 
though they be enemies to both or either party, they are 
not to be taken out of that free ship unless they are sol- 
diers and in actual service of the enemies/' A similar 
clause may be found in Article XIV of the treatv with 
France of September 30, 1S(M); in Article XI of the treaty 
with the Netherlands of October S, 178*2; in Article VII 
of the treaty with Sweden of April 3, 1783, and in various 
other early treaties, most of which have ceast^l to Ik* in 
force. A similar provision has, however, been included 
})y the United States in various recent or compamtively 
recent conventions. It mav l)e found in Article XV of the 
treatv with New Gninada (Colombia) of December 12, 
184H; in Article XVI of th(» treaty with Bolivia of May 
13, 1858; in Article XIX of the treatv with Havti of No- 
vember 3, 18()4; in Article XVI of the treatv with Italv 
of 1871: in Article XVII of the treatv with Peru of Au- 
trust 31, 1887. The usual form of the clause in these later 
treaties is that the fre(»dom of the ship shall c^xtend to per- 
sons on board, even if thev be enemies, *' unless thev arc 
officers or soldiers in th<' actual service of the enemv.** 
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These clauses obviously imply that officers and soldiers 
in the actual service of the enemy maj' be taken out of a 
neutral ship without judicial proceedings. In this respect 
they bear the trace of their origin in a time when the 
authority and necessity of prize adjudication were not so 
well settled and understood as now; and when the claims 
of belligerents to interdict neutral intercourse with their 
enemies, and neutral carrying trade of persons and goods, 
were almost unlimited, and their practices loose and 
irregular.^ Although they nmst be conceded to possess, 
in existing treaties, the force of law as between the con- 
tracting parties, their perpetuation is perhaps to l>e 
ascribed rather to the habit of employing ancient forms 
than to intelligent design, and it would therefore be unsafe* 
to assume that the act which they authorize would be* 
admitted to-day in the absence of an express treaty stipu- 
lation. Nevertheless, they clear W exemplify the opinion 
.that the traiKsportation on the high seas of military persons 
in actual service is an act the consunmiation of which the 
adverse belligerent has a right to prevent. 

Frequent reference is made to certain decisions of Sir 
William Scott in cases involving the carriage of military 
persons or of official dispatches. These cases are reviewed 
by Dana, in a note to his edition of Wheaton (pp. 640-643). 
His summaries are generally accurate, but in a few par- 
ticulars they do not appear to be })orne out by the printed 
record, while in the cases relating to official dispatches he 
fails to disclose certain points of crucial importance. 

The principal cases decided by Sir William Scott in re- 
lation to the carriage of military persons an* those of the 
Carolina, 4 C. Rob., 256, AprifaO, 1802; the FnendnhljK 
6 C. Rob., 420, August 20, 1S07; and the Oroz^mho. 6 C. 
Rob.. 430, September 24, 1807. In each of these cases the 
vessel was condemned as a transport of the enemy, en- 
gaged, either under contract or under duress, in the car- 
riage of military persons. In the case of the FrhnuM^ip^ 
Sir William Scott said: *'It is asked, Will you lay down a 
principle that may be carried to the length of preventing a 
militar\ officer, in the service of the enemv, from finding 

^ Bernard, Cane of The Trent, 14-20, eite<l by Dana, Note to 
Wlieaton, ()o7. 
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his way home in a neutral vessel from America to Europe ( 
If he was goinjjf merely as an ordinary passenger, as other 
passengers do, and at his own expense, the question would 
present itself in a very different form. Neither this court, 
nor any other British tribunal, has ever laid down the 
principle to that extent. This is a case differently com- 
posed. '' 

The question of a military officer in the service of the 
enemy "'finding his wa}'^ home in a neutral vessel-' was 
thus expressly reserved. In the same case, however. Sir 
William Scott, referring to the tmnsportation of military 
persons for a belligerent, observed: ''Shall it be said 
then that this is an innoxious trade, or that it is an inno- 
cent occupation of the vessel? What are arms and ammu- 
nition in comparison with men, who may be going to be 
conveyed, perhaps to renew their activity on our shores T^ 
Discussing, in the case of the Ovozemho^ the question of 
the num})er of the persons carried, he declared: *' Number 
alone is an insignificant circumstance * * *^ since 
fewer persons of high qualit}" and character may be of 
more importance than a much greater number of pei*sons 
of lower condition. To send out one veteran general of 
France to take the command of the forces at Batavia, 
might be a much more noxious act than the conveyance of 
a whole regiment. The consequences of such assistance 
are greater; and therefore it is what the belligerent has a 
stronger right to prevent and punish." 

With regard to Sir William Scott's decisions as tu the 
carriage of official dispatches, it is to ])e observed (1) that, 
in cases in which the vessel, or the vessel and cargo, were 
condemned, he proceeded not upon the ground of govern- 
mental employment, but simpl}- upon that of th(» aid 
rendered, knowingly or fniudulently, to the enemy; and 
(2) that, in cases in which, knowledge or fraud not l)eing 
proved, the vessel was restored, th(i claimants were re- 
(juired to pa}' the captors' expenses. Thus, in the case of 
The Rapid, Edward's Adm. 228, 1810, Sir William Scott, 
in pronoimcing sentence of restitution, declared that *'in 
this, as in everv other instance in which the enemv's dis- 
patches are found on board a vessel," the master had. •*by 
failing to exercise the utmost jealousy,-' and in spite of 
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the fact that his voyage was to terminate in a neutral 
country, ''justly subjected himself to all the inconveni- 
ences of seizure and detention, and to all the expenses 
of those judicial inquiries which they have occasioned." 
Moreover, in reference to the nature and importance of 
the act in (juestion, Sir William Scott on another occasion 
said: ''The carrying of two or three cargoes of stores is 
necessarilv an assistance of a limited nature; but in the 
transmission of dispatches ma}^ be conveyed the entire 
plan of a campaign, that may defeat all the projects of the 
other belligerents in that quarter of the world." ^ 

The practical futility of attempting to base a final solu- 
tion of the question under consideration upon the mere 
form of the agreement under which militiiry persons in 
the service of the enem}' are transported — whether they 
are carried under a contract with the government or merely 
as "passengers" — ma}' l)e vividly illustrated by a cor- 
respondence which took place during the revolution in 
Chile in l<Si)l. 

In a dispatch to Lord Salisbury of Aug. 12, 1891, Mr. 
Kennedy, British minister at Santiago, reported that on 
the 26th ultimo he had learned from the agent of the 
Pacific Steam Navigation Company, a British concern, at 
Valparaiso, that the company's steamer Iberia had been 
detained bv the authorities two davs at Coronel, in order 
to em])ark soldiers for the Government, and that the com- 
pany's agent at Coronel, in explanation of his action, which 
was conti'ary to his instructions, stated that his objections 
were overruled by the governor of Coronel, who satisfied 
him that the soldiers were embarked under Mr. Kennedy's 
authoritv and bv his orders. On August 3rd Mr. Ken- 
nedy wrote to Senor Zaiiartu, the minister for foreign 
att'airs, and recjuested an explanation of this statement of 
the governor, at the same time denying that he had given 
anv orders or authoritv in the matter. 

Accompanying the dispatch there was a note of Mr. 
Kennedy to Senor Zanartu, of July 15, 1891, acknowledg- 

^T\\^ Atnhwtn, (> V. Kol). 440, March 4, 1808. Set* also Tlie (\iro- 
lincy 6 C. Ho)). 4()1, April 1, 1808; The Comtantia, ibid.; The ^Surnn, 
ibid.; The Hope, il)id.; The Madisfnt, Edward's Adm., 224 (1810) ; The 
liapUI, Edward's Adm., 228 (1810). 
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ing the ivceipt of ii note of the hitter, stating that th(^ 
Government desired immediately to ship, ))v the /^r/vV^ 
400,000 silver dollars to Montevideo, and also a eertiiin 
number of individuals, not possessed of any special char- 
acter, to Punta Arenas, and inquiring whether the money 
and the passengers could count, in case of seizure by the 
revolutionary squadron, on the protection of the British 
tlag, in the sense of exacting the release of the individuals 
and the restitution of the specie. Mr. Kenned3% in reply, 
referred to similar assurances given ])V him in regard to 
British vessels carrying wheat to Europe, and to the con- 
currence of Her Majesty's senior naval officer on the station 
in them. 

There was also a letter of Mr. Prain, the company's 
agent at Valparaiso, to Mr. Kennedy of July 25, 181U, 
expressing surprise at the reports from C'oronel, especially 
as Mr. Kennedy had warned him in a private letter not to 
receive '"fighting men" on board as passengers, since by 
so doing the steamers would run the risk of getting into 
trouble in. which Her Majesty's representatives would not 
be able to help them. 

In a letter to Mr. Pniin of August 8, 1891, Mr. Ken- 
nedv said: 

'*! privately conveyed to you, in the interests of your 
company, the opinion expressed to me ])y Adminil Hotham 
on the general question of conveyance of troops, stores, 
etc., but I abstained from concurring officially in that opin- 
ion as regards the Pacific Steam Navigation Company." 

In his dispatch of August 12, Mr. Kennedy, referring 
to this correspondence, said: 

*'As regards the alleged illegality of the above ship- 
ments as asserted by the Oppositionists and their sympa- 
thizers, I beg to state that the Pacific Steam Navigation 
('ompany are bound under their contract to carry soldiers, 
military stores, etc., excepting in the case of war between 
two republics on this coast; ])ut, as the Chilean Govern- 
ment are now engaged in the suppn^ssion of a rebellion, 
the above exemption, T ventun* to think, does not apply. 
It is true that in reply to Mr. Pniin's private and confi- 
dential inquiry 1 privately reminded him that Admiral 
Hotham had given a general opinion against the transport 
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of soldiers and storos ])y British ships; ])ut I did this to 
help Mr. Pmin in his efforts to induce the authorities to 
send their soldiers on ])oard his ship as private passengers, 
so as not to compromise his position with the Opposition, 
for whom he has strong sympathies, and in the success of 
whose cause he is an enthusiastic believer. But, as your 
lordship will perceive, 1 decline to commit myself officially 
to the opinion that the Pacific Steam Navigation Company 
would, under present circumstances, commit a breach of 
neutrality in transporting troops for the Chilean Govern- 
ment."^ 

The purport of Mr. Ktmnedy's suggestion appears to 
be that, if the persons in ((uestion were transported as 
** troops for the Chilean (lovernment.'' the act might be 
considered culpable; but that if the same persons, who 
were in fact solditM's in the service of that (rovernment, 
were taken on board tis ** private passengers," the ship 
would not ])c "compromised-' by their transportation. 
Perhaps a touch of irony may i)e detected in Mr. Ken- 
nedy's suggestion, since it was not (entirely harmonious 
with the private advice which he gave on th(^ strt^ngth of 
Admiral Hotham's opinion. 

In th(» ntuitrality proclamation issued by the British 
(xovernment April 215, 181^8. in resp(»ct of the war between 
the Fnited States and Spain, the acts against which Brit- 
ish subjects were warned as being in derogation of their 
dutv as n(Mitr«ds, or in contravention of th(* law of nations, 
(U)mprise(l tlu* *' carrying*' of '' officers, soldiers, dispatches, 
arms, amnuuiition, militarv stores or materials, or anv 
artich* or ai'tichv^ considered and deemed to be cotitraband 
of war according to the law or modern usages of nations, 
for the use or servict* of either of the said powers. ''' 

In the late eontroversv between (lermanv and (ireat 
Britain irrowino* out of tln^ stMzure and detention bv Brit- 
ish cruisers of the (ierman East Afi'ican mail steamers 
/jtf/f(/r.srfff/i. iirnrnil ^ and Ifrrzoij it appears that one of the 
grounds on which th(^ steamer first mentioned was seized 
was that she carried "twentv Dutch and (r(»rmans and 
two supposed Boeis. three (Termans and two Austrians 

•Chihs N(.. 1 11S92), 2'My-'lA'l. 
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believed to be officers, all believed to })e intending com- 
batants, although shown as civilians." In reply to the 
request of the German (xovernment for the vessel's re- 
lease Lord Salisbury stated, among other things, that she 
*- had on board a number of passengers believed to be vol- 
unteers for service with the Boers." It was subsequently 
stated that the search of the ship was expected to disclose 
^'arms among baggage of Germans on board, who state 
openly they are going to the Tmnsvaal." The German 
Government dechired that it had no knowledge of more 
than two of its officers having proceeded to the Transvaal, 
where they were unable to obtain commands. The British 
Government subsequently directed that every facility for 
proceeding to his destination should be afforded "to any 
passenger whom the court considers innocent." The 
steamer and her cargo were afterwards discharged. In 
the case of the Herzog it w^as alleged, among other things, 
that she had on board "'a considemble number of male 
passengers, man}" in khaki, apparently soldiers." It 
turned out that she had among her passengers three Red 
Cross expeditions. The Gem^nd was said to have on 
board a considerable number of Dutch and German pas- 
sengers for the Transvaal in phiin clothes, but "of mili- 
tary appeamnce," some of whom were believed to be 
trained artillerymen. Lord Salislniry afterwards stated 
that "there was no sufficient evidence as to their destina- 
tion to justify further action on the part of the officers 
conducting the search." 

In none of these cases was it alleged that the suspected 
persons were soldiers in the actual service of the enemy. 
Th(»y seem rather to have been looked upon as contm- 
band, as material immediately useful in war. In this 
relation it is to be observed that Count von Billow, in a 
speech in the Reichsbig, January 11^, 1901, laid down cer- 
tiiin propositions of international law, one of w^hich was 
that by the term contraband of war, "only such articles 
or persons are to be understood as are suited for war, and 
at the same time are destined for one of the belligerents." 
Bv this definition Count v^on Billow seems to have concur- 
red in the opinion apparently entertained by Lord Salis- 
bury, that the transportation of persons suited for war 

6482—01 7 
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and destined for a belligerent may be dealt with as a case 
of contraband, without regard to the question whether 
such persons are in the actual service of the enemy. 

This opinion accords with that of Bluntschli, who says: 

"' § 815. The transportation of troops or of general 
oiBScers forming part of belligerent armies, on neutral 
ships, is assimilated to the transportation of materials of 
war and is regarded as contraband. The troops or oflScers 
may be made prisoners." 

By troops he means not only a large force, but a small 
number of soldiers with an underofEcer, for example; 
and he considers the same principle applicable to a mili- 
tary general officer without his command.' 

Perels considers as prohibited the transportation of sub- 
jects of a belligerent power who are in the actual military 
service or who are liable to such service. (Das Interna- 
tionale Offentliche Seerecht, Berlin, 1882.) 

Marquardsen thinks it an essential condition of seizure 
that the persons are in the actual military service of the 
enemy; and he holds that if Mason and Slidell had b^en 
military persons the question of the legality of their cap- 
ture would have been one for the determination of the 
prize courts, although the Trent was not under contract 
with any government." 

Rivier, in his late work, savs: 

"Another application of the principles laid down con- 
cerns the transportation at sea, by neutral ships, of soldiers 
and sailors destined to a belligerent. According to a just 
opinion this transportation is forbidden to the neutral 
state, but not to its private citizens. The latter undertiikc 
it at their peril and risk. If, as we assume, the owner or 
the master of the ship is cognizant of the nature of the 
transportation, and that it is of sufficient import^mce, 
which is a question of fact, the injured belligerent may 
seize and confiscate the ship.** 

See also Fiore, Droit International Public, III, 514, 
§ 1602; Field, International Code, S 853; Creasy, First 
Platform of International Law, SS 505, 51)t). 



U^ Droit Int. Codili^*, I^rdy'stMl., Parij^, 1881. 

2 Dor Trent-Fall, 1862, chap. 10. 

^ Principos du Droit des Gens, II, 388. 
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The ques^^ion of the transportation of military persons 
has been discussed and has foniied the subject of resolu- 
tions by the Institute of International Law, not as a 
question of contraband, but as a question of prohibited 
transportation. In accordance with this view, the Insti- 
tute, at its session in Venice in 1896, adopted the follow- 
ing^ resolutions: 

'^ §6. It is forbidden to attack or oppose the transporta- 
tion of diplomats or diplomatic couriers: 1st, neutrals; 
2nd, those accredited to neutrals; 3rd, navigating under 
the neuti-al flag between neutral ports, or between a neu- 
tral port and the port of a belligerent. 

''On the contrary, the transportation of the diplomats 
of an enemy accredited to his ally is, except it be in the 
course of regular and ordinary traffic, prohibited: 1st, on 
the territories and waters of the belligerents; 2nd, between 
their possessions; 3rd, between the allied belligerents. 

" §7. The transportation of troops, military men, or mili- 
tary agents of an enemy is forbidden: 1st, in the waters 
of the belligerents; 2nd, between their authorities, ports, 
possessions, armies, or fleets; 3rd — when the transporta- 
tion is made on account of or bv the order or mandate of 
the enemy, or to conduct to him (pour lui amener) either 
his agents with a commission for the operations of the 
war, or military persons already in his service, or auxil- 
iaries or troops enrolled in violation of neutrality — between 
neutral ports, between those of a neutral and those of a 
telligerent, from a neutml point to the army or the fleet 
of a belligerent. 

"The prohibition does not extend to the transportation 
of individuals who are not yet in the military service of 
a belligerent, even though their intention is to enter it, or 
who make the voyage as simple passengers without mani- 
fest connection with the military service. 

" g 8. The transportation of despatches (official commu- 
nications between official authorities), between two author- 
ities of an enemy, who are on land or ships belonging to 
or occupied by him, is prohibited, save in regular or ordi- 
nary traffic. 
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''The prohibition does not extend to transportation 
either between neutral ports or from or to some neutral 
territory or authority." ^ 

In connection with the resolutions of the Institute, ref- 
erence should be made to the work of M. Kleen, entitled 
" De la Contrebande de Guerre et des Transports Interdits 
aux Neutres," Paris, 1893, which he prepared especially 
for the elucidation of the questions before the Institute. 

While the controversy between Gennany and Great 
Britain, as to the seizure of the German mail steamers, 
was in its early stages, Prof. T. E. Holland, editor of the 
British "Admiralty Manual of the Law of Prize," in a 
letter dated Jan. 2, 1900, and published in the London 
Times of the next day, said: 

"The carriage by a neutral ship of enemy troops, or of 
even a few military officers, as also of enemy dispatches, 
is an 'enemy service' of so important a kind as to involve 
the confiscation of the vessel concerned, a penalty which, 
under ordinary circumstances, is not imposed upon car- 
riage of 'contraband' properly so called. See Lord 
Sto well's luminous judgments in Orozemho (6 Rob., 430) 
and Atalaiita (id., 440). The alleged offense of the ship 
Bnndi^Hvuth would seem to be of this description." 

When this letter was written, the facts in the case of the 
Bundesrath had not been definitel}^ ascertained; but, with- 
out regard to any particular case, it is obvious from the 
passage quoted that, where the transportation of military 
persons is in question, Professor Holland considers the car- 
riage of the persons, and not the special letting out of the 
ship to a belligerent governnient for that purpose, as the 
gravamen of the charge of ''enemy service," and that he 
interprets the decisions of Sir William Scott as authority 
for this view. 



1 Aiinuaire, XV, 231-232. 
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SITUATION IV. 

A United States naval force falls in with and subdues a 
naval force of the enemy engaged in convojnng a fleet of 
merchant vessels. Among the latter is found a neutral 
vessel, bound to an unblockaded port, with a cargo con- 
taining nothing of a contraband character. 

Should the vessel be released, or be brought before a 
prize court? 

SOLUTION. 

The question whether the acceptance by a neutral vessel 
of the convoy of a belligerent man-of-war is an illegal act, 
which in itself affords good ground for condemnation if 
such vessel be captured by the other belligerent, is one 
which has been much discussed and which has given rise 
to not a little divergence of opinion. The aflirmative of 
the question is maintained by the English courts and 
English writers, and also by loading publicists of the 
United States, among whom may be mentioned Kent, 
Duer, Woolsey, and Dana.* 

On the other hand, the Government of the United States 
on one occasion took the opposite ground, maintaining, in 
a controversv with Denmark which arose in 1810, that so 
long as the association of the neutral vessel with the bellig- 
erent convo}' was not attended with any attempt at con- 
cealment or deceit, nor with any participation in the actual 
resistance of the convoying force, she did not lose her 
neutral character. In this controversy the United States 
was ultimately represented })v Mr. Wheaton, who thus 
became connnitted to that view. But, while it was con- 
tended by Mr. Wheaton that the mere association, though 
voluntary, of the neutral vessel with the belligerent con- 
voy did not justify condemnation, yet it was not denied 
by him that such association afforded ground for bringing 
in the vessel for adjudication, although he intimated in the 
course of his argument that in at least some of the cases 
before him there was no other association than that which 



Dana't* Wheaton, 708, note 245. 
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resulted from an accidental, and temporary coincidence of 
routes. 

Mr. William Beach Lawrence, referring to the negotia- 
tion with Denmark, says: "That the success of the nego- 
tiation was, in a great degree, to be attributed to the 
personal character and special qualities of Mr. Wheaton 
can not be doubted by anyone who reads the passages 
which we have cited from eminent publicists."^ In the 
passages thus referred to the view opposite to that ex- 
pounded by Mr. Wheaton is maintained, and it appears to 
be supported by the prepondei'ance of recent opinion. 
Snow, referring to the question "whether neutral vessels 
who place themselves under the conv^oy of a belligerent 
cruiser are liable to capture and confiscation," states that 
"the weight of opinion favors the doctrine that such acts 
are sufficient to condemn the vessel."^ Says Rivier: "A 
neutral merchant vessel which sails under enemy convoy 
violates neutrality; its seizure and confiscation would be 
legitimate."^ 

Upon full consideration of the subject in all its aspects, 
including the discussions between the United States and 
Denmark, it seems to be unquestionable that the vessel 
should not be released, but should be sent in for adjudi- 
cation. 

NOTES ON SITUATION IV. 

The controversv between the United States and Den- 
mark, mentioned in the foregoing solution, grew out of 
the enforcement of certain revised instructions which were 
issued to the Danish mon-of-war and privateers, March 28, 
1810. Bv one clause of these instructions all vessels were 
declared to be good prize which had '" made use of British 
convoy either in the Atlantic or the Baltic."* Under this 
clause 18 American vessels were seized in ISlO, out of a 
total of 122 captures of American vessels by Danish 
cruisers in that vear. 

The convo}' cases were first discussed, on the part of the 
United States, ])y Mr. George W. Erving, who was sent 
as special minister to Copenhagen in 1811. In the course 
of a comprehensive general report of June 28, ISll, on 

* Wheaton'H Eleineiitii, Lawronci^'n e<l. of 1S(>:5, p. 871. 
••' Stockton's Snow, 163. 

3 Prindpes dii Droit (les Gens, 11,424: Paris, 1896. 

* Am. State Papers, For. Rel., Ill, 329, 524. 
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the Danish captures, he thus referred to the convoy cases: 
"The ground on which they stand, I am aware, is not 
perfectly solid, j^et I did i\ot feel myself authorized to 
abandon them, and therefore have taken up an argument 
which may be difficult, but which I shall go as far as pos- 
sible in maintaining."* The Danish Government, how- 
ever, contended " that neutral vessels that make use of the 
convoy or protection of the vessels of war of Great Brit- 
ain are to be considered as good prize if the Danish 
privateers capture them under convoy." Such was the 
construction given by Denmark to the convoy clause, 
which, as thus interpreted, that Government refused to 
modify. The principle on which the clause was justified 
was, as stated by Mr. de Rosenkrantz, Danish minister of 
foreign affairs, "that he who causes himself to be pro- 
tected, by that act ranges himself on the side of the pro- 
tector, and thus puts himself in opposition to the enemy 
of the protector, and evidently renounces the advantages 
attached to the chai'acter of friend to him against whom 
he seeks the protection. If Denmark should abandon this 
principle the navigators of all nations would find their 
account in carrying on the commerce of Great Britain 
under the protection of British ships of war, without run- 
ning any risk. We every day see this done, the Danish 
Government not being able to place in the way of it any 
obstacles. " * 

After May, 1811, few American vessels were molested 
b}' the Danes, and between May, 1812, when Mr. Christo- 
pher Hughes' special mission ended, and 1827, when Mr. 
Wheaton was sent as minister to Denmark, little serious 
effort was made to effect a settlement of any of the claims 
against that (jovernment. 

Mr. Wheaton's principal argument in relation to the 
convoy cases was embraced in a note of Nov. 24, 1829.^ 
lie assumed the following grounds: 

1. That under the convoy clause vessels and cargoes 
were condemned bv the hi^j^h court of admiraltv, althousrh 
in most, if not in all, such cases there was satisfactory 
proof that the vessels had been compelled to join the Brit- 
ish convoy, and although the Danish prize ordinance was 

» Am. State Pai>erH, For. Rel., Ill, 521. 
2 Am. State Pai)erg, For. Rel., Ill, 526. 
5 H. Doc. 249, 22 Cong., 1 eess., 34-38. 



102 ENEMY CONVOY NOTES. 

not known at St. Petersburg when they sailed from that 
port. Whoever considered the geographical position of 
the Baltic Sea, its outlets into the ocean, and the winds 
and currents b}' which its navigation was affected would, 
said Mr. Wheaton, readil}- perceive how difficult it must 
have been for neutrals passing during the war through 
the narrow and sinuous channels to avoid becoming entan- 
gled in the numerous convoys of the enemy of Denmark, 
even supposing that there was no disposition on the one 
side to receive or on the other to impart protection against 
the multiplied perils of those times. To make the protec- 
tion accidentally received by or forcibly obtruded upon 
the neutral under these circumstances a ground of confis- 
cation was an injustice strikingh^ apparent. 

Comment, — This ground, it mav be observed, was in the 
nature of a confession and avoidance, since, while admit- 
ting the presence of the vessels with the convoy, it sug- 
gested as excuses want of notice and coercion. 

2. But it was, said Mr. Wheaton, less material to dwell 
on this aspect of the case, since the United States wholly 
denied the principle on which the clause in (jucvstion was 
founded. This clause, as construed l)v the Danish tri- 
bunals, involved, so Mr. Wheaton declared, '"the applica- 
tion of a principle (to say the least) of (htuhtftd authority, 
to the confiscation of neutral property for a supposed 
offence conmiitted, not by the owner, but by his agent, 
without the knowledge or orders of the ovviu^rs, under a 
belligerent edict, retrospective in its operation, because 
unknown to those whom it was to affect."* As interpreted 
by the Danish triljunals, it made *'the fact of having nav- 
igated under the enemy's convoy * * * jpcr sew justi- 
fiable cause (not of capture merely, but) of condenmation 
in the tribunals of the opposite belligerent, and thdt with- 
out incjuiring into the proofs of proprietary interest or the 
circumstances and motives under which the captured vessel 
had joined the convoy, or into the legality of the voyage, 
or the innocence of her conduct in other respects." A 
belligerent pretension so harsh, apparently so new, and so 
important in its consecjuences, said Mr. Wheaton, must, 
before neutral nations could consent to it, be rigorously 
demonstrated on the authority of writers and the usage of 
nations; ^et no expounder of the law of nations even men- 
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tioned it, and still less could it be asserted that any neutral 
nation had ever acquiesced in it. Even the records of the 
British courts might be searched in vain for any support 
of the pretension that the fact of having sailed under bel- 
ligerent convoy was in all cases and under all circumstances 
conclusive cause of condemnation. Being found in com- 
pany with an enemy's convoy might, indeed, furnish a pre- 
sumption that the captured vessel and cargo belonged to 
the enemy, but it was a slight presumption, only, which 
would readily yield to countervailing proof, and for this 
purpose the vessel should have been permitted to show, 
for example, that she had been compelled to join the con- 
voy, or that she had joined it to protect herself not from 
examination by Danish cruisers but against others whose 
notorious conduct and avowed principles rendered it cer- 
tain that captures by them would be followed by con- 
den) nation. 

Comment, — From this argument it is to be inferred that 
the Danish tribunals gave to the clause in question a more 
extensive effect than that ascribed to it bv the Danish Gov^- 
ernment. The construction of that (jovernment, expressed 
in the correspondence with Mr. Erving, was, as has been 
seen, that vessels seized on the ground of accepting British 
protection were ''good prize if the Danish privateers cap- 
ture them under convoy;-' while, as stated by Mr. Whea- 
ton, " the fact of having navigated under the enenn^'s con- 
voy " was held by the tribunals to be in itself a cause of 
condemnation. 

3. Mr. Wheaton also contended that as Denmark had, 
when neutral, asserted the right to protect her commerce 
against belligerent visitation and search by means of armed 
convoys of her own public ships, she was af<frtiori pre- 
cluded from asserting a right to condemn neutral vessels 
for sailing under })elligerent convoy. (Ireat Britain treated 
navigating under the convoy of a neutral ship as a ground 
of condemnation, because it tended to defeat the lawful 
right of belligerent search and rendiM* every attempt to 
exercise it a contest of violence. But the belligerent, con- 
tinued Mr. Wheaton, had a right to resist; and the mas- 
ters of vessels under hij* convoy, not participating in his 
resistance, could no more be involved in the legal conse- 
quences of resistance than could the neutral shipper of 
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could not be avoided by the parties without sacrificing 
their rights of self-defence. 

Cortimetxt, — With regard to this particular contention, 
it may be suggested that, while it assumes that the British 
convoy was accepted for protection against French and not 
against Danish cruisers, and therefore (contrary to conten- 
tion 1) deliberately, it also assumes that a neutral vessel 
may, at the expense of the rights of one belligerent, seek 
from another that protection which its own Government 
may fail to give against the exorbitant pretensions of a 
third belligerent. In order to support this contention, it 
should seem that the facts would in anv event have to be 
clearlv established. 

5. But, finally, even supposing that it was the intention 
of the American shipmaster, in sailing with the British 
convo}^ to escape from Danish as well as French cruisers, 
that intention had, Mr. Wheaton further contended, failed 
of its effect; and it might be asked what belligerent right 
of Denmark had been practically injured by such an abor- 
tive attempt? ""If any," said Mr. Wheaton, ""it must be 
the right of visitation and search. But the right of visitii- 
tion and search is not a substantive and independent right, 
with which belligerents are invested by the law of nations 
for the purpose of wantonly vexing and interrupting the 
commerce of neutrals. It is a right growing out of the 
greater right of capturing enemy's property or contraband 
of war, and to be used as a means to an end to enforce the 
exercise of that right. Here the exercise of the right was 
never, in fact, opposed, and no injury has accrued to the 
])elligerent. But it may be said that it might have been 
opposed, and entirely defeated, had it not been for the 
accidental circumstance of the separation of these vessels 
from the convoying force, and that the entire commc^rce of 
the world with the Baltic Sea might thus have been effectu- 
ally protected from Danish capture. And it might ])e 
asked in reply, what injury would have resulted to the 
])elligerent rights of Denmark from this circumstance { If 
the property be neutnil, and the voyage lawful (as they were 
in the present instunce), what injury would result from the 
vessels escaping from examination i On the other hand, 
if the property was that of the enemy, its escape must be 
attributed to the superior force of the enem}-, which, though 
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a convoy, every individual vessel puts off her pacific char- 
acter, and undertakes for the discharge of duties which 
belong onl}' to the militar}' marine. If, then, the associ- 
ation be voluntary, the neutral, in suffering the fate of the 
entire convoy, has only to regret his own folly in wedding 
his fortune to theirs; or if involved in the resistance of the 
convoj^ng ship, he shares the fate to which the leader of 
his own choice is liable in case of capture." ^ 

4. Mr. Wheaton further contended that, in view of the 
multiplied ravages to which American commerce was then 
exposed on every sea, from the sweeping decrees of con- 
fiscation fulminated by the great belligerent powers, the 
conduct of the vessels in question might be sufficiently 
accounted for without resorting to the supposition that 
they meant to resist, or even to evade, the exercise of the 
belligerent rights of Denmark. Even admitting that the 
neutral American had no right to put himself under con- 
voy in order to avoid the exercise of the right of visitation 
and search by a frieiid^ as Denmark professed to be, he 
had still a perfect right, said Mr. Wheaton, to defend him- 
self against his eneiny^ as France had shown herself to be, 
by her conduct, and the avowed principles upon which she 
had declared open war against all neutral trade. Denmark 
had a right to capture the conmierce of her enemy, and 
for that purpose to search and examine vessels under the 
neutral flag, whilst America had an equal right to protect 
her commerce against French capture by all the means 
allowed ])v the ordinary laws of war between enemies. 
The exercise of this right was wholly unaffected I)}' the 
circumstance of the war existing between Denmark and 
England, or ))V the alliance between Denmark and France. 
AuKU'ica and England were at peace. The alliance ))etween 
I)(Munark and France was against England, not against 
America; and the Danish (lovernment, which refused to 
adopt the decrees of Berlin and Milan as the rule of its 
conduct towards neutnils, surely could not consider it 
culpible, on the part of American shipmasters, to have 
defended themselves against the operation of those decrees 
by every means in their power. If the use of any of these 
means conflict(»d in any degree with the belligerent rights 
of D(»nmark, that was an incidental consecjuence, which 

» Dana's Wheaton, 698. 
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could not be avoided In^ the parties without sacrificing 
their rights of self-defence. 

Comment. — With regard to this particular contention, 
\t may be suggested that, while it assumes that the British 
convo}^ was accepted for protection against French and not 
against Danish cruisers, and therefore (contrary to conten- 
tion 1) deliberately, it also assumes that a neutral vessel 
may, at the expense of the rights of one belligerent, seek 
from another that protection which its own Government 
may fail to give against the exorbitant pretensions of a 
third belligerent. In order to support this contention, it 
should seem that the facts would in anv event have to be 
clearly established. 

5. But, finally, even supposing that it was the intention 
of the American shipmaster, in sailing with the British 
convoy, to escape from Danish as well as French cruisers, 
that intention had, Mr. Wheaton further contended, failed 
of its effect; and it might be asked what belligerent right 
of Denmark had been practically injured l)v such an abor- 
tive attempt i- ''If any," said Mr. Wheaton, ''it must be 
the right of visitation and search. But the right of visita- 
tion and search is not a substantive and independent right, 
with which belligerents are invested by the law of nations 
for the purpose of wantonly vexing and interrupting the 
commerce of neutrals. It is a right growing out of the 
greater right of capturing enemy's property or contraband 
of war, and to be used as a means to an end to enforce the 
exercise of that right. Here the exercise of the right was 
never, in fact, opposed, and no injury has accrued to the 
belligerent. But it may be said that it might have been 
opposed, and entirely defeated, had it not been for the 
accidental circumstance of the separation of these vessels 
from the convoying force, and that the entire coimnerce of 
the world with the Baltic Sea might thus have been effectu- 
ally protected from Danish capture. And it might Ix* 
asked in reply, what injury would have resulted to the 
belligerent rights of Denmark from this circumstance? If 
the property be neutral, and the voyage lawful (as they were 
in the present instance), what injury would result from the 
vessels escaping from examination? On the other hand, 
if the property was that of the enemy, its escape must be 
attributed to the superior force of the enemy , which, though 
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a loss^ would not be an Injury of which Denmark would 
have a legal right to complain." 

Comment. — With regard to this special phase of the 
case it may be observ-ed that the contention that whether 
or no the vessel was enemj^'s property or otherwise sub- 
ject to capture, no injury was done to the belligerent 
whose exercise of the right of search was prevented, may 
be accepted merely as a reassertion of one v iew of the 
controversy, since it obviously assumes the point at issue, 
viz, whether such prevention was an injur}' of which the 
belligerent had a right to complain, or in other words, a 
substantial injury. 

Considering Mr. Wheaton\s argument as a whole, it 
appears (1) that it was directed against the condemnation 
and not against the capture of the vessels; (2) that it was 
chiefly designed to show that the condemnations were, 
under the special circumstances of the case, improper; (3) 
that it alleged that the condemnations proceeded upon a 
construction of the instructions of 1810 which was, as has 
been pointed out, more extensive in its effect than that 
which was originally given to them by the Danish Gov- 
ernment; (4) that it nowhere suggests that the acceptance 
of belligerent convoy did not create an adverse presump- 
tion which justified the sending in of the vessels for 
adjudication. 

On March 28, 1830, a convention was signed by which 
the King of Denmark, while renouncing all claims against 
the United States, agreed to pa}' a lump sum of 650,000 
Spanish milled dollars '*on account of the citizens of the 
United States, who have preferred claims relating to the 
seizure, detention, condenmation, or confiscation of their 
vessels, cargoes, or property whatsoever, by the public or 
private armed ships, or by the tribunals of Denmark, or 
in the States subject to the Danish sceptre," during the 
maritime war in question. And it was further stipulated 
that "the intention of the two high contracting parties 
being solely to terminate, definitel}^ and irrevocably, all 
the claims which have hitherto been preferred, they 
expressly declare that the present convention is only appli- 
cable to the cases therein mentioned, and, having no other 
object, can never hereafter be invoked by one party or 
the other as a precedent or rule for the future." 



SITUATION V. 

Hostilities have broken out in a certain country between 
the titular government and its opponents. These hostil- 
ities are carried on onl}^ to a slight extent on land, where 
the government for the most part successfully maintains 
its authority . The opponents of the government have not 
been recognized b}^ foreign governments as belligerents. 
Their force is derived chieflv from the national navv, 
which, with the exception of two or three vessels, took 
an original part in the insurrection. The ships in 
revolt, without attempting to maintain a blockade, en- 
deavor to control and interrupt the commerce of one of 
the principal ports of the country. On one occasion they 
arrest, within the limits of the port and in territorial waters, 
a neutral ship laden with arms and munitions of war and on 
its way to a wharf to deliver its cargo to agents of the titular 
government. The master appeals to the commander of a 
naval force of his own country for protection. Naval ves- 
sels of several foreign countries are then lying in the 
harbor, and there has been a general cooperation among 
them for the protection of commerce from unlawful inter- 
ference. The foreign governments, however, all profess 
an attitude of nonintervention in the conflict. 

What action should be taken on the appeal of the master? 

SOLUTION. 

On the situation above stated the reports of the various 
committees exhibited a divergence of views. This diver- 
gence may be explained as follows: 

On the one hand, the view was taken that, as the trade 
in arms and munitions of war is not prohibited by the 
neutrality laws, and as the insurgents had not been recog- 
nized as belligerents, foreign governments might, in their 
discretion, according to the measure of privilege which 
they should accord to the insurgents, protect or decline to 
protect their citizens in furnishing arms and munitions of 
war to the titular government, even in the territorial 
waters of the country where the insurrection prevails. 

108 



SITUATION V SOLUTION. 109 

In support of this view the following well-known pas- 
sage, in an instruction of Mr. Fish, as Secretary of State, 
in relation to certain vessels in the service of insurgents 
against the Government of Haiti, was cited: 

'' Regarding them simpl}' as armed cruisers of insurgents \ 
not yet acknowledged by this Government to have attained * 
belligerent rights, it is competent to the United States to 
deny and resist the exercise by those vessels or any other 
agents of the rebellion of the privileges which attend 
maritime war, in respect to our citizens or property enti- 
tled to our protection. We may or may not, at our 
option, as justice or policy may require, treat them as 
pii'ates in the absolute and unqualified sense, or we may, 
as the circumstances of any actual case shall suggest, 
waive the extreme right and recognize, where facts war- 
rant it, an actual intent on the part of the individual 
offenders, not to depredate in a criminal sense and for pri- 
vate gain, but to aiptuvQ jure hellL It is suflScient for the 
present purpose that the United States will not admit any 
commission or authority proceeding from rebels as a justi- 
fication or excuse for injury to persons or property enti- 
tled to the protection of this Government. They will not 
tolerate the search or istopping by cruisers in the rebel 
service of vessels of the United States, nor any other act 
which is only privileged by recognized belligerency.''* 

On the other hand, the view was maintained that the 
solution in the present case does not depend upon the rec- 
ognition or non recognition of belligerency, nor upon the 
extent of the obligations which neutral governments are 
obliged to perform; that Mr. Fish, in denying to the 
insurgents "the privileges which attend maritime war," 
evidently referred to the exercise of the rights of war on 
the high seas, and not to the conduct of hostilities within 
the jurisdiction of Haiti; that the acts, the conmiission of 
which within their jurisdiction neutral governments are 
obliged to prevent, by no means comprise all acts of an 
unneutral character, against which the parties to an armed 
conflict are permitted to exercise, within proper limits, 
measures of prevention; and that, as the supply of arms 
and munitions of war is a direct militar}^ aid, foreign gov- 
ernments, though they abstain from recognizing the insur- 
gents as belligerents and from thus acknowleding their 

» Wharton's Int. Law Digest, III, 466. 
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right to interrupt even unneutral commerce on the high 
seas, are not, so long as they profess an attitude of non- 
intervention, justified in interfering at the domestic scene 
of hostilities to protect their citizens in furnishing such 
materials to either part^^ 

It mav be observed that the instructions issued bv the 
United States in the case of the insurrection in Bi-azil, in 
1893-1804, although they explicitly concede the right of 
the insurgent fleet to carry on hostilities within Brazilian 
jurisdiction, do not expressly cover the present situation; 
nor does it appear to have been involved in any protective 
action taken by the naval representatives of the United 
States on that occasion. The question was, however, sug- 
gested in correspondence, and as the record leaves it in an 
unsatisfactory position, it appears to be a proper subject 
for oflicial elucidation. 

NOTES ox SITUATION V. 

Revolution In Chile^ 1891. — This situation is suggested 
by events which took place in Chile during the revolution 
of 1891, and bv certaiin occurrences in the harbor of Rio 
de Janeiro during the revolt of the Brazilian squadron in 
1893-1894. It involves the question of the rights of insur- 
gents, who have not been recognized as ))ellige rents, when 
such insurgents are carrying on hostilities within the 
jurisdiction of the disturbed state. The question of hos- 
tilities on the high seas, discussed in the case of the 
Ambrose Li(/hf,} is not eml)raced in it, though it may 
' now and then incidenttilly appear in the narrative. 

The revolution in Chile grew out of a controversy 
between President Balmaceda and the Congress as to the 
power of the former to maintain in office a cabinet upon 
which Congressional censure had been pronounced. Under 
the Chilean constitution of 1«'>83 the Pn^sident possessed 
the power to appoint and remove public officials; but it 
had been the practice for the n)inistry, on a vote of cen- 
sure ])y Congress, to resign. This custom President Bal- 
maceda essayed to break. On the night of January" 6, 
1891, a numljer of the leaders of the opposition, including 
the vice-president of the Senate and the president of the 
Chamber of Deputies, went on board the national fleet 
lying at Valparaiso, and in the name of the Congress pro- 

» 25 Fed. Rep., 408. 
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claimed a revolution. The ships taking part in the move- 
ment were the Blniico En<:alada^ Ahnirante Cochran^^ 
Emneralda^ Jluascar^ 0^ Iltggins^ and Magelhuieii^ the 
command of which when thev revolted was assmned bv 
C'apt. ,Jorge Montt, of the Chilean nav3\^ 

The principal incident in which the United States was 
concerned during the continuance of hostilities, was the 
recover}^ of the Itata^ the insurgent transport, which 
escaped from the custody of United States officials at San 
Diego, California, while under arrest on a charge of 
violating the neutrality laws. This incident, however, 
does not fall within the purview of the present discussion. 

Report of Admiral McCann, — In a report to the Secre- 
tary' <5f the Navy, February 9, 1891, Rear- Admiral McCann, 
U. S. flagship Pennacola^ stated that the insurgents had 
seized Chilean coast steamers for use as transports, but 
had not interfered with foreign steamers; that merchant 
vessels were asked for supplies, which were refused in 
order not to incur trouble with the shore authorities; that 
the insurgent ships were stationed off the port for observa- 
tion rather than blockade, vessels being allowed to pass in 
and out freely; but that in some instances lighters loaded 
with supplies had been taken from alongside merchant 
steamers.* 

IhHi ructions to Admiral Bi'owii, — March 26, 1891, Mr. 
Tnu*y, Secretary of the Navy, gave to Rear-Adminil 
Brown, who had been sent out to relieve Admiral McCann, 
the following instructions:^ 

*''(1) To abstain from any proceedings which shall be in 
the nature of assisUince to either party in the present dis- 
turbance, or from which sympathy with either party could 
l)e inferred. 

" (2) In reference to the ships which have been declared 
outlawed bv the Chilean Government, if such ships attempt 
to connnit injuries or depredations upon the persons or 
property of Americans, you are authorized and directed 
to interfere in whatever wa}? may be deemed necessary to 
prevent such acts; but you are not to interfere except for 
the protection of the lives or property of American citizens. 

* II. Ex. Doi'. 91, 52 Conj?., 1 seas., 2-3. 
»H. Ex. D(x'. 91, 52 (VmK., 1 sess., 235. 
'H. Ex. I>(K'. 91, 52 Cong., 1 eeas., 245-246. 
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'' (3) Vessels or other property belonging to our citizens 
which may have been seized by the insurgents upon the 
high seas and for which no just settlement or compensa- 
tion has been made are liable to forcible recovery; but the 
facts should be ascertained before proceeding to extreme 
measures and all effort made to avoid such measures. 

''(4) Should the bombardment of any place, by which 
the lives or property of Americans may be endangered, 
])e attempted or threatened by such ships, you will, if and 
when your force is sufficient for the purpose, require them 
to refrain from ])ombarding the place until sufficient time 
has been allowed for placing American life and property 
in safety. 

''You will enforce this demand if it is refused, and if it 
is gmnted, proceed to give effect to the measures neces- 
sary for the security of such life or property. * * * 

''6th. Referring to paragraph 18, page 137, of the Navy 
Regulations of 1876, w^hich is as follows: 

'* 'If an}' vessel shall be taken acting as a vessel of war 
or a privateer without having proper commission so to 
act, the officers and crew shall be considered as pirates, 
and treated accordingly.'' 

''You are informed that this paragraph does not refer 
to vessels acting in the interests of insurgents and direct- 
ing their hostilities solely agaiuvSt the state whose authority 
they have disputed. It is only when such vessels commit 
piratical acts that the}^ are to be treated as pirates, and 
unless their acts are of such a character or are directed 
against the persons or property of Americans you are not 
authorized to interfere with them. 

"7th. In all cases where it l>ecomes necessary to take 
forcible measures, force will only })e used as a last resort, 
and then only to the extent which is necessary to effect 
the object in view.'' 

Brlflnh ('orrei<]mndn\a\ — A fuller report of the acts of 
the insurgent fleet ma}' be found in the correspondence of 
the British Government, under whose supervision the 
commercial and shipping interests of the country, being 
largely in English hands, inunediately fell. Questions 
were raised (1) as to blockade, (2) as to seizures of coal 
and other cargoes, and (3) as to the payment of duties. 
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Questions of hlockade, — When the revolution was an- 
nounced, the British naval forces in Chile were instructed 
by the Admiralty to ''take no part except protection of 
British interests."^ Early in the conflict, the Congres- 
sional deputation on the insurgent fleet notified the Gov- 
ernment authorities and the foreign representatives that 
Iquique and Valparaiso would be blockaded on February 
1, 1891. The Government declared that the blockade 
would be illegal, and urged the diplomatic corps to protest 
ugainst it. At the I'equest of the minister for foreign 
affairs, the diplomatic representatives of France, Germany, 
Great Britain, and the United States met at the foreign 
office to discuss the subject. On consulting they agreed 
that the blockade would be illegal, but that they could not 
directly protest against it, as this would involve a recog- 
nition of the insurgent fleet, which the Government had 
declared to be piratical. As a compromise they instructed 
the consuls to protest at their respective ports. A protest 
was made by the consular bod\' at Iquique, January 18, 
1891, to the captain of the Minivante Cochrane as follows: 
*'The consular bod}" being of opinion that the blockade 
notified to them will cause considemble damage to the per- 
sons and property of neutrals represented by them, pro- 
test against the act, and reserve the right to claim compen- 
sation for losses incurred." A similar protest was made 
by the consular (»orps at Valparaiso.* 

At the same time Mr. Kennedy, then British minister at 
Santiago, telegraphed for instructions as to the course 
which should be pursued in the event of a blockade being 
established. The views of the foreign office on the sub- 
ject may be found in a telegram to a firm in Glasgow, Jan- 
uary 24, 1891, as follows: ''Assuming effective blockade 
to exist, escort through it can not be given." * 

In consequence of certain incidents the original notice 
was changed by the insurgents and it was announced that 
a blockade of Valparaiso would begin on the 18th of Jan- 
uar}% and of Iquique on the 20th of the same month. In 
reality neither blockade was actually established. Captain 

» Blue Book, Chile, No. 1 (1892), 2. ' Blue Book, 8. 
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St. Clair, of H. B. M. S. Champion^ expressed the belief 
that the nonenforcement of the blockade at Valparaiso was 
the result of an interview which he held with Captain 
Montt, January 16, 1891, on board the Blmieo Eiicaladd 
at that port, and in which he pointed out ''the illegality of 
any captures he might make." ^ 

It appears that w^hen Captain St. Clair, on the 20th of 
January, delivered to the commander of the O^IIlggins the 
protest of the consular corps against the proposed blockade 
of Valparaiso, he was assured that only vessels carrying 
contraband of war would be interfered with.*^ 

Rear- Admiral Hotham arrived at Iquique in H. B. M. S. 
Warsj)ite^ January 26, 1891. He found the Almirante 
Cochraru^ '"blockading" the port. She saluted his flag 
with 18 guns, "and," said Admiral Hotham, ''as it was a 
personal salute I returned it with the same number." The 
blockade was merely nominal. The Alinirante Cochrane 
permitted free access to the shore by British vessels, and 
also allowed the mails, after examination, to be landed, 
I and in some cases passengers from English steamers. ^ 

Admiral Hotham arrived at Valparaiso January 81. 
There were then no Chilean men-of-war in the harbor, 
and vessels were going in and out and loading as usual. 
On the night of February 1 a man-of-war was seen in the 
"ofling showing a searchlight." Next day the K'imeralda 
and two transports were observed some distance off the 
harbor and later were seen bv a British man-of-war 25 
miles away standing to the northward. The British 
steamer Arica arrived February 2, and reported that she 
had })een stopped oft' the port by an officer from the 
Ksinernlda^ who took out of her some dispatches for the 
Government authorities and searched the ship, but did not 
interfere with anv other mails. 

Seizures <{f coal and (tther cargoes, — As to seizures of 
coal and other cargoes, it appears that early in January, 
1891, Captain St. Clair asked of the Congressionalists an 
\ assurance that neutral property' would not ))e interfered 
with in its transit from ship to shore or shore to ship. 
Captain Montt replied that until the blockade should be 

» Blue Book, 41. '' Blue Book, 47-50. » Blue Book, 45. 
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established free transit would be allowed to all foreign \ 
merchandise not contraband of war.^ * 

The British steamer Arica^ on her arrival at Valparaiso 
on the 2d of Februaiy, reported that on January 21 she 
was boarded 6 miles from land by an officer from the 
insurgent transport Cachapol and was ordered not to go to 
certain ports to which she was bound, but to go to Pisagua. 
The master protested, but had to go. On his arrival there 
the captain of the insurgent ship Magellanes ordered him 
to deliver up his cargo of bullocks. He protested, but, 
on the advice of the British consul, delivered up the cattle 
and obtained a receipt for them. He was then ordered to 
go to Coquimbo to get more bullocks. He declined to 
comply with this demand and declared that he would, on 
his arrival at Coquimbo, place himself under the protection 
of H. B. M. S. Acorn. On hearing of the incident. Ad- 
miral Hotham dispatched Captain St. Clair in the Cham- 
pum with a letter to Captain Montt denouncing the act of 
the commander of the MageUane« as "a piece of presump- 
tion" inconsistent with assurances given to Captain St. 
Clair, and requesting C'aptain Montt to convey to his 
officers "the necessity of the discontinuance of such 
proceedings."* 

Early in February, 1891, the insurgent fleet sought to 
take coal from certain English and German ships and send 
it to Iquique. A guard from a British man-of-war was 
placed on l>oard each of the British ships and a protest 
made to the conmiander of the Chilean squadron. The 
latter accepted the protest as to the British ships, but pro- 
ceeded to coal from the (rerman collier Rajah^ which was 
towed out to sea. Admiral Hotham gave notice that he 
was charged with the protection of German, French, and 
Italian vessels as well as of British, and that he desired to 
impress upon the commander of the squadron '*the abso- 
lute necessit}' of the ships of war under your orders re- 
fraining from any interference with the merchant vessels 
of the above-named nations trading with a friendly power. (] 
Cargoes of coal, provisions, etc., hmia fide consigned to 
noncombatants, can not be considered as contraband of 
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war; and any seizure or detention of vessels carrying such 
cargoes is a gross breach of their neutral rights." It 
appears that besides the Rajah^ a British collier, the Kil- 
morey^ was seized by a Chilean transport under the orders 
of the Esmeralda, Admiral Hotham sent for the master 
of the Kilmorey and an arrangement was made with the 
insurgent fleet to purchase the coal on terms with which 
the master expressed himself as satisfied. Captain Montt 
offered in satisfaction of the seizure of the Rajah and 7i7/- 
iriorey (1) a salute of 21 guns to the English and German 
flags, and (2) a promise of indeumity for anj' damages 
which either the ships or the consignees of the cargoes 
might have sustained in consequence of the seizure. This^ 
offer was accepted by Admiral Hotham and the incident 
treated as closed. The ships on arriving at Iquique were 
fully compensated.^ 

February 17, 1891, Mr. Kenned}^ wrote to Lord Salis- 
/ bury that the operations of the insurgent fleet up to that 
time had been limited to attempted landings on the coast, 
to the stoppage on the high seas of neutral ships chiefly 
for purposes of information, and to the seizure in various 
ports of launches laden with coal or provisions. For 
these articles payment had been made or promised and no 
serious complaint had reached him of violent acts com- 
mitted against British shipping.* 

April 10, 1891, the foreign oflSce sent to the Admimlt}" 
a draft of a telegram to Admiral Hotham, drawn up in 
consultation with the law oflices of the Crown, saving: 

''Information has been received that the Congressional 
Party threaten that if steamers omit to call at the ports 
at which thev usuallv touch such omission will be con- 
sidered a hostile act, and will render them liable to be 
seized. You should state to the heads of the party that 
their right to dictate to British vessels which ports the}' 
shall visit can not be admitted bj' Her Majesty's Govern- 
ment, and that you have received instructions to protect 
such vessels from molestation on this account if necessarv." ^ 

Payment of d at h'H, — Various questions arose as to the 
payment of duties, especially on the exportation of 
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nitrates, in consequence of the claim of the (xovernment 
to exercise authority over ports and places of which the 
insurgents, in the progress of the revolution, obtained 
possession. The British foreign office at first declined 
to take the responsibility of advising merchants as to the 
course they should pursue, but suggested that if duties 
were exacted by insurgent authorities in actual possession, 
payment should be made on compulsion and under pro- 
test, and better still, that a bond should be given for the 
amount if the insurgent authorities would accept it. On 
the other hand, it was declared that Her Majesty's Ciov- 
ernment did not admit the right of the Chilean Govern- 
ment to require the payment over again of duties when 
there was evidence that they had already been paid on 
compulsion and under protest to the authorities in actual 
and complete possession of the port of export. Should the 
claim be persisted in, a bond might be giVen for the amount 
pending a settlement between the two Governments.^ 

In June, 1891, a gunboat belonging to the Balmaceda 
Government entered the port of Tocopilla, then in posses- 
sion of the insurgents, and exacted payment of duty on 
1,600 tons of nitmte loading for a British company on the 
British steamship Cltepica, The foreign office advised 
that if the Congressional authorities insisted on the pay- 
ment of any further and separate duties, as a condition of 
the vessel's leaving the port, the liest course would be to 
give a bond for the amount of such duties under protest. 
At the sanle time Mr. Kennedv was instructed that in the 
opinion of Her Majesty's Government the action of the 
gunboat in exacting duties was "altogether wrongful and 
irregular, such dues being ordinarily and properly pay- 
able to the customs authorities at the port of clearance,'" 
and that the amount exacted would be claimed back from 
the ('hilean Government. On arriving at the port Cap- 
tain Parr, of H. B. M. S. MdjH^nuuif, found that the pay- 
ment of the duties a second time was claimed bv th(^ 
revolutionary authorities, and that in defaidt of their pay- 
ment the shipment of the cargo had been stopped. Cap- 
tain Parr remonstrated with the intendente and re(iuested 
him to telegraph the provisional government at I(iui(|ue 

' blue book, Ov^, 71, 75. 
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for instructions, which he did. The provisional govern- 
ment replied that "solely out of deference to the comman- 
dante of the Melpomene^ and as an act of respect to the 
British navy," they would accept payment of the duties in 
drafts on London, at ninety days' sight, thus giving the 
company four months and a half grace, as the term of the 
drafts would not begin to run till they were accepted. On 
receipt of this reply the manager of the nitrate firm agreed 
to sign the drafts as required. * 
By this review it appears— 

1. That the British Government admitted the right of 
the insurgents to establish a blockade on the usual con- 
dition of effectiveness. 

2. That the British naval officers recognized the right 
of the insurgents to intercept contraband of war, and 
allowed them to a limited extent, but not as of right, to 
obtain coal and supplies for their fleet from neutml vessels. 

3. That the right to collect duties was acknowledged to 
belong to the insurgents wherever they maintained com- 
plete and effective possession of the place. 

Inaurrectioii in Brazil^ 1893-94., — September 6, 1893, 
Mr. Thompson, the minister of the United States at Rio 
de Janeiro, reported that the navy of Brazil had revolted, 
assumed complete control over the harbor, and seized all 
the war vessels, and that it threatened, unless the vice- 
president resigned, to bombard the city. The revolted 
squadron, comprising the war ships ^l</?^/VA^irt/^, Jupiter^ and 
RepnhUca^ together with a number of Brazilian merchant 
vessels which had been seized in the harbor, was under the 
command of Admiral Jose Custodio de Mello, of the Bra- 
zilian navy. The Government held possession of Fort 
Santa Cruz, which commands the entrance to the harbor, 
and retained the loyalty of the army. The scjuadron con- 
trolled the inner harbor to within a limited distance of the 
shore line, which was defended by artiller}^ infantry, and 
the police force.'* 

Question of homhardment, — Toward the end of Septem- 
ber nuich firing took place between the squadron and 



^Blue Book, 144, 157, 21^220. ''For. Rel., 1893, 45-46. 



INSURRECTION IN BRAZIL, 1893. 119 

loyal forts and batteries on shore, and many shots from 
the ships fell in the city, causing much damage to property 
and some loss of life, while business houses remained 
closed because of rumors that the city would be bom- 
barded. Under these circumstances, the commanders of 
the naval forces of the United States, Great Britain, 
France, Italy, and Portugal, then present in the harbor, 
informed Admiral Mello that they would oppose, by force 
if necessary, an attack upon the city; and the diplomatic 
representatives of those powers, ''continuing in the line 
of conduct followed up to this time, not to interfere in 
the internal affairs of Brazil, but to assure the protection 
and safety of their fellow-countr^'men and the higher 
interests of humanit} ,'' urgently requested the Brazilian 
Government, in view of the action of the foreign com- 
manders, '"to deprive Admiral de Mello of all pretext for 
hostile action"' against the city. In the event of a refusal 
of this request, they stated that they would communicate 
the reply to their Governments and ask for instructions.* 

The Brazilian Government promised to deprive Admi- 
ral Mello of every pretext for hostilities against the city; 
but a misunderstanding immediately arose between the 
Government on the one hand and the 'foreign dipl6matic and 
naval officers on the other as to whether this promise 
included the removal of cannon from some of the batteries 
and whether the work of strengthening the batteries wa^ 
not actually continued; and in view of this misunder- 
standing the diplomatic representatives declared that they 
could not accept '"any other responsibility than that 
which may result from the necessity of protecting the 
general interests of humanity and the lives and property 
of their countrvmen."* 

Qtwation of Recognition. — On the 28d of October, 1893, 
Admiral Mello informed Mr. Thompson, through the 
officer in command of the United States naval forces, that 
the insurgents had established a provisional gov^ernment 
at Desterro, the capital of the State of Santa Catharina, 
and asked that they be recognized as belligerents. This 
request the Government of the United States refused, on 
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the ground that its concession '"would be an unfriendly 
act toward Brazil and a gratuitous demonstration of moral 
support to the rebellion, the insurgents having not, appar- 
ently, up to date established and maintained a political 
organization which would justify such recognition;" but 
Mr. Thompson was instructed '"to observe, until further 
advised, the attitude of an indifferent spectator.'"^ 

(*(m(h(ct of Coinrnerdal Opei^atumH. — On the 30th o\ 
October, Mr. Thompson inquired by telegraph whether 
he was '"authorized to protect American merchandise on 
Brazilian barges against the insurgents, using force if 
necessary." He explained that cargoes could not be landed 
in Rio de eTaneiro unless barges were used. 

Mr. Gresham, then Secretary of State, replied: '"There 
having been no recognition by United States of the insur- 
gents as belligerents, and there being no pretense that the 
port of Rio is blockaded, it is clear that if an American 
ship anchored in the harbor employs barges and lighters 
in transferring her cargo to the shore in the usual way and 
in doing so does not cross or otherwise interfere with 
Mello's line of fire and he seizes or attempts to seize the 
barges or lighters, he can and should be resisted. You 
will deliver a copy of this telegram to the commander of 
the insurgents."* 

December 1, 1893, Admiral Mello left Rio de Janeiro in 
his flagship, the Aquidaban^ goi^^g south, and was suc- 
ceeded in the command of the naval forces in the harbor 
by Rear- Admiral Luis Felippe de Saldanha da Gama, who, 
after having maintained an apparent neutmlity, announced 
in a proclamation his espousal of the cause of the revo- 
lution and of the restoration of the Empire, subject to rati- 
fication by the people.^ 

December 25, 1893, threats of a ))ombardment having 
again been made, the connnanders of the naval forces of 
the United States, France, Great Britiiin, Austria-Hun- 
gary, Italy, and Portugal replied that, in case such a 
measure should become inevitable, they would, while not 
committing themselves to any course of action, require a 
previous notice of at least two days to be given in order 
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to insure the safetj'^ of the persons and property of their 
fellow-countrymen. * 

Meanwhile an effort was made by the foreign represen- 
tatives to secure a safe place for the discharge of foreign 
shipping. This action was biken in consequence of an 
understanding that it was Admiral da Gama's intention to 
prevent all merchandise from reaching either the custom- 
house or the shore. November 6, 181)3, the American, 
English, French, German, Italian, and Portuguese naval 
commanders, by a general commiuiication, had informed 
Admiral Mello (1) that they did not recognize the right of 
the insurgent forces to interfere with commercial opera- 
tions conducted anj^where '"except in the actual lines of 
fire of the batteries of the land fortifications," and that 
they would protect merchandise not only on board vessels 
of their respective countries, but also on lighters, barges, 
and other transports, whatever might be their nationality, 
employed by those vessels in commercial operations, and 
(2) that such transports or their tugs would carry at their 
prow the flag of the country- under whose protection they 
might at the time be.^ Difficulties and uncertainties, by 
reason of acts of the Gov^ernment as well as of the insur- 
gents, having arisen in the interpretation and enforcement 
of this plan, the question as to what constituted a "line 
of fire" being shifting and unsettled, Mr. Gresham, Jan- 
uary 6, 1894, directed Mr. Thompson ''to induce, by coop- 
eration with the commanding ofiicer of the forces of the 
United States, and if possible with others, the insurgents 
to designate a place, if such a place can be found, at 
which vessels of neutral nations may, without interfering 
with military operations, tiike and discharge cargoes in 
safetv.''' 

ll/uted Stated IriHtnwtionfi, --January 11, 1894, Mr. 
Gresham addressed to Mr. Thompson, by mail, full instruc- 
tions, as follows:* 

''Under djite of the 5th instant Captain Picking reports 
the effective fortification and armament of strategic i)osi- 
tions within the limits of the city, adding that the naval 

> For. Rel., 1893, 89. ^ For. Rel., 1893, 98. 
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commanders in conference had thereupon agreed that in 
view of this action they could no longer maintain their 
intention to prevent bombardment. The facts reported 
appear to justify this conclusion. 

''An actual condition of hostilities existing, this Govern- 
ment has no desire to intervene to restrict the operations 
of either party at the expense of its effective conduct of 
systematic measures against the other. Our principal and 
obvious duty, apart from neutrality, is to guard against 
needless or illegitimate interference, by either hostile 
party, with the innocent and legitimate neutral interests 
of our citizens. Interruption of their commerce can be 
respected as a matter of right only when it takes one of 
two shapes — either by so conducting offensive and defen- 
sive operations as to make it impossible to carry on com- 
merce in the line of regular fire, or by resort to the expe- 
dient of an announced and effective blockade. 

''Vexatious interference with foreign merchant ship 
ping, at a designated anchomge, or with the lighterage of 
neutral goods between such anchorage and a designated 
landing, by random firing not necessary to a regular plan 
of hostilities and having no other apparent object than 
the molestation of such commerce, is as illegitimate as it 
is intolerable. Hence, we have a right to expect and 
insist that safe anchorage and time and place for loading 
and unloading be designated, if practicable, to be inter- 
rupted only by notice of actual intention to bombard, or 
by notification and effective enforcement of blockade. 

"The insurgents have not been recognized as belliger- 
ents, and should they announce a blockade of the port of 
Rio the sole test of its validity will be their ability to make 
it effective. 

"Our naval commander at Rio has been instructed as 
above with regard to the protection of neutral commerce 
under our flag, which it would seem represents only a 
small part of the foreign commercial interests afloat in the 
harbor of Rio. The British ships there are said to out- 
number those of the United States nine to one, but no sub- 
stantial interference with our vessels, however few, will 
be acquiesced in, unless made effective with regard to all 
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foreign shipping, and, moreover, so made effective in pur- 
suance of some tangible plan of orderly military opera- 
tions." 

The substance of these instructions may be stated thus — 

1. That, in view of the creation of fortified and armed 
strategic positions within the limits of the city, the foreign 
naval forces would not be justified in forcibly preventing 
its bombardment. 

2. That, while an effective blockade of the port by the 
insurgents would be respected, they would not be permitted 
to accomplish indirectly the ends of a blockade by employ- 
ing, either openly or under the guise of military operations, 
acts of force against foreign vessels engaged in commercial 
transactions. 

These instructions recognized the right of the insur- 
gents to carry on hostilities even by means of a commer- 
cial blockade of the port, a measure the enforcement of 
which might involve the extension of the insurgent opera- 
tions to the high seas. They denied to the insurgents the 
right, after allowing foreign commerce to enter the port, 
to seek to accomplish the objects of a blockade either by 
seizing particular vessels or by firing upon them when they 
were engaged in discharging or receiving cargo. 

QueMioii as to coal, — January 12, 1894, Mr. Thompson 
re polled that the insurgents had taken possession of an, 
island in the harbor, used as a coal depot, and with it had 
captured large quantities of coal belonging to the Royal 
Mail Steamship Company of England. It seems that Admi- 
ral da Gama issued orders to prevent the landing of coal, 
apparently with the object of preventing the Government 
from obtaining it for its ships. The subject was discussed 
by the diplomatic corps; and the British minister, with 
the concurrence of his Belgian, French, Italian, and 
Portuguese colleagues, declared that all other means would 
\yo exhausted, perhaps ev en that of recognition, before a 
resort to force to prevent the execution of the order.* 

Protection of American vef<sels, — January 12, 1894, Mr. 
Thompson reported that since the advent of Admiral da 
Gama several American vessels had gone to the docks on 

»For. Kel., 1893, 115, 116. 
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their own responsibility, and with the consent of the 
Government had discharged and taken in cargo without 
interference; that some German and other foreign ships 
had also proceeded with their operations without interrup- 
tion; and that the Germans had maintained independently 
the position taken by all the powers in regard to com- 
merce, in the communication to Admiral Mello/ 

On the 26th of January Mr. Thompson wrote that com- 
mercial operations in the harbor continued to be carried 
on ^' without any serious interference with American in- 
terests." Three days later, however, he telegraphed: 
''American vessels will be convoyed to the dock by the 
U. S. S. Detroit^ and a genei*al engagement may follow if 
she is fired upon, as she is ready to return the fire." A 
telegram having also been received from Admiral Benham, 
who had succeeded Captain Picking in command of the 
United States naval force, indicating a serious situation, 
Mr. Gresham directed Mr. Thompson to make a full 
report, and particularly to state whether any, and if anj^ 
what, change had taken place in the attitude of the United 
States naval force; whether Admiral Benham disagreed 
with the other naval commanders, and if so on what points; 
whether United States merchant vessels were enjoying any 
protection not previously given, and " whether a blockade 
is enforced ))y the insurgents or an}' attempt made by 
them to that end." 

Mr. Thompson telegraphed January 81, 1894, the fol- 
lowing reply: 

''Mr. Thompson telegraphs that he is informed by Ad- 
miral Benham, with whom he had an interview on this 
day, that a full report of his action was sent on the pre- 
ceding morning to the Navy Department. After notify- 
ing the insurgents and the city that he intended to protect 
by force, if necessary, and to place all American vessels 
who might wish to go to the docks alongside the wharves, 
the war vessels of the United States got under way and 
cleared for action. The Detroit^ which was stationed in 
the best position for the ends of protection, had orders to 
fire back if the merchant vessels were fired upon. A shot 

»For. Rel., 1893, 105-106. 
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from one of the insurgents' vessels was tired at, but missed, 
the boat of one of the American vessels that was making 
preparations for hauling in by means of a line running to 
the shore. The Detroit replied with a shot from a 
()-pounder, which struck under the insurgent's bows. 
The latter then tired one shot to leeward from her broad- 
side battery and subsequent!}^ another over the merchant 
vessel. The Detroit answered with a musket shot, which 
struck the sternpost of the insurgent vessel. The latter 
was hailed by the commander of the Detrait^ as he passed 
bv, w^ho declared that he would return the tire and sink 
her, if necessary, in the event of her again tiring. By 
this time one of the American vessels was moored near 
the dock in her new berth, and a tug came up offering to 
discharge without cost the cargoes of all the vessels. 
Notice was then given to the commander of the insurgent 
forces that the cargoes would be taken out of the vessels 
in the berths they then occupied, but that it was deter 
mined, as theretofore, that if American vessels wished to 
have berths in the docks they would be placed there and 
given full protection bj^ the squadron of the United States. 
The Detroit was afterwards withdniwn and the war vessels 
anchored. He states that the naval or military operations 
of either side were not in the least interfered with by 
Admiral Benham, who entertains no such intention. What 
he proposes to do is to fultill his duty of protecting the 
citizens and tnwle of the Ignited States, and of this the 
insurgents have been notitied by him. Admiral Benham 
declares that if American vessels get in the line of tire 
during the actual course of legitimate hostilities they 
must take the consequences, but their freedom of move- 
ment nmst be respected. The insurgents are denied the 
right to search neutral vessels or to seize any part of their 
cargoes, even though such cargoes should comprise such 
articles as would, in case of war between two independent 
Governments, come within the class of merchandise de- 
fined as contraband of war. The insurgents, in their 
present status, would commit an hjcX of piracy by forcibly 
s'eizing such merchandise. 

'*IIe adds that, to the best of his information, all the 
foreign commanders agree with Admiral Benham, and that 
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the effective action of last Monday has restored complete 
tranquillity, broken the attempted blockade of commerce 
and trade, and placed everything in even motion." 

Mr. Gresham, in acknowledging, on February 1, the 
receipt of this telegram, said "that Admiral Benham has 
acted within his instructions."^ 

On the 2nd of February Mr. Thompson telegi*aphed that 
the insurgents had "withdrawn their restrictive orders," 
that ships of all nationalities were "no longer kept from 
coming to the shore," and that a favorable progress was 
noticeable in commerce, all of which was due "to the 
influence of the war vessels of the United States having 
stopped the insurgents' fire against American merchant 
vessels. " ^ 

When Admiral Benham took the action which has been 
nari'ated, Mr. Gresham's instructions to Mr. Thompson of 
the 11th of January had not reached Rio de Janeiro. 
Those instructions seem, however, to have been intended 
merely as an amplified and explanatory restatement of the 
position held by the United States from the beginning; 
and there is no reason to suppose that Mr. Gresham, when 
he telegraphed that the Admiral had "acted within his 
instructions," contemplated any departure from that posi- 
tion. On the contrary, his first inquiry, when advised of 
a serious situation, was whether an}^ "change" had taken 
place in the attitude of the United States naval forces, 
and ''''whether a blockade is enforced by the insurgents or 
any attempt .made by them to that end." As reported, 
Admiral Benham's action did not appear to have involved 
an}' question as to the right of the insurgents to prevent 
the supply of contraband of war to their antagonist; but 
it must be admitted that the intention to denv them such 
a right was declared in Mr. Thompson's telegram, and it 
was explicitly announced b}- Admiral Benham to Admiral 
da Gama in a letter of January 30, 1894, a copy of which 
could not, however, have reached Washington in the regu- 
lar course till the insurrection was practically at an end. 
With regard to what had taken place. Admiral Benham 
in that letter said: "In no case have I interfered in the 

, — — - I ■ 
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slightest wa\^ with the military operations of eithei* side 
in the contest now going on, nor is it my intention to do 
so. * * * My duty is to protect Americans and Ameri- 
can commerce, and this f intend to do to the fullest extent. 
Amerii-an vessels nnist not he interfered with in anv 
way in their movements in going to the wharves or a}M)ut 
the harbor, it being understood, however, that they must 
take the conse(|uences of getting in the line of fire where 
legitimate hostilities are actually in progress.'' 

So much as to what had actuallv been done. Admiial 
Benham added, however, that there was *'an()th(»r point,'* 
of which it might be " well to speak." This was: " Until 
belligerent rights are accorded you, you have no right to 
exercise any authority whatever over American ships or 
property of any kind. You can not search neutral vi\ssels 
or seize any portion of their cargoes, even though they be 
within the class which mav be clearlv defined as contra- 
))and of war, during hostiliti(\s between two indet)endent 
governments. The forcible seizure of any such articles \ 
])y those under youi* command would br, in your present I 
status, an act of piracy." ^ 

Mr. Thompson, in a telegram of Februai'v 1, 18i>4, stated 
that as the situation was understood bv him Admiral Hen- 
ham had maintained the same attitude as was from the first 
assumed by the United Stat(\s forces, •'except perhaps 
by refusing to recognize da (rama's authority."''' This 
sUitement, read in coimection with Adminil Henhanfs letter 
to Admiral da (lama, seems to refer, at least inclusively, 
to the (piestion of preventing the supply of contraband. 

This (juestion, which may at any moment become a prac- 
tical one to till* naval officer, is left by the record in a ])(>si- 
tion that can hardlv b(» deemed satisfactorv. It mav ))e 
argued that, as the intention to pn^vent the insurgents 
from interfering with the su])])ly of eonti'jiband artich\s to 
the government was clearly di^clared and not (wpressly 
disapproved, it was impliedly approved. On the other 
hand, it may be argu(»d that, as the ([uestion was ai)par- 
<»ntly not involved in the case that had arisen, the approval 
of what was done does not niM'cssarily imply a])proval of 
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all that was said; that tho (juestion of vexatiously inter- 
I'upting cominerco hy firing upon or seizing innocent neu- 
tral ships, which is not permissible in any ease, and that 
of preventing the supply of eon tra band are radically dif- 
f(»rent; that by Mr. Greshani's instructions of January 11, 
181)4, the right to carry on liostilities, even by means of a 
])lockade, was exi)ressly admitted to belong to the insur- 
gents, and that this necessarily implied that they possessed 
the right to prevent within the national theater of hostili- 
ties the supply of contraband of Avar to their adversary. 
The record being thus inconclusive, the question ma}' be 
considered in the light of elementary principles. 

1. The right of insurgents to carry on hostilities against 
th(» titular government and the recognition of them as 
belligerents are ditfei-ent things and are not interd(»pend- 
(Mit. When we speak of the ''recognition'' of belliger- 
ency, we necessarily imply thi» preexistence of the condi- 
tion of things which we in that form acknowledge. It 
Avould not be difficult to cite instances in which insurgents 
have overthrown the titular govei'nment and established 
one of their own in its place without having received from 
any foreign powei* *' recognition '' as belligerents. Where 
such a contest exists f'oi-eign powers, if they profess to be 
neutral in the conilict, acknowledge, with or without rec- 
ognition of belligerency, the duty irf noninterference. 
So cl(»arlv is this the case that in recent times the word 

ft' 

'insurgency'' has found its way into the terminology of 
law and diplomacy, as a term denoting the existence of 
a state of domestic hostilities, without recognition of 
)>eHigerencv. 

2. Th(» existence of domestic hostilities does not confer 
upon foreign powers any legal authority within the juris- 
diction of the nation within which the insurrection pre- 
vails: noi* is such authority gained either by concluding or 
withholding I'CH'ognition of bi^lligerency. As regards rela- 
tions with foreign powers, thi* nonrecognition of belliger- 
iMicy has two results. The first is that the pai'ties to the 
conflict are denied the I'ight to intei'fVre with neutral ves- 
sels on the high seas. Thi»re all nations are, in time of 
]ieace, eciual. none possessing any authority over another; 
it is only in the abnormal condition of i-ecognized belliger- 
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<Mu*v that authority to interfere with such vessels on the 
high seas is conceded. The second result is, that the titu- 
lar government remains presumptively responsible for the 
redress of injuries done to neutral aliens within the national 
jurisdiction. Should a foreign government recognize the 
insurgents as belligerents, it would thereby elect to look 
to the insurgent authorities for the redress of injuries 
which thev mav commit, and would to that extent relieve 
the titular government. But Avhile responsi])ility may 
thus shift from one set of authorities to another, the 
national sovereignty remains supreme and the national 
jurisdiction inviolate. Within such jurisdiction foreign 
powers can set up no claim to equality with the titular 
sovereign as a ground on which to oppose the exercise by 
either party of the rights of war. Their right of inter- 
ference is limited to acts of necessarv self-defense, undei* 
circumstances such as justify a disregard of the rule of 
territorial sovereiorntv. 

Of these distinctions an illustration mav be found in a 
case which occurred in Colombia in 1885. During the 
insurrection which prevailed in that year certain vessels 
])elonging to the United Magdalena Steam Navigation 
Company, an American corporation, were seized ])y the 
insurgents. The case having l)een laid b}- the company 
before the Government of the United States, Dr. Francis 
Wharton, who wsis then Solicitor of the Department of 
State, made, April 21. 1885, a report, in the coui*se of 
which he said: 

*• When vessels >)elonging to citizens of the United 
States have been seized and are now navigated on the high 
seas ])v persons not representing an}' government or 
>>elligerent power recognized hy the Ignited States, such 
vessels may be captured and nvscued by their owners, or 
by United States cruisers acting for such owners.*"^ 

In a later report of May IS, 18S5, referring to the same 
<juestion. Dr. Wharton repeated this opinion, and recom- 
mended that the S<»cretary of the Navy be re(juested to 
give instructions '"that the vessels thus unlawfully seized 
and now jx)ssessed by tlie insurgents ])e retaken when on 
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the high seas by any force the United States may be able 
to use for that purpose." He added that, while it raig'ht 
be conceded that the insurgent crews manning the vessels 
unlawfully seized could not be regarded as pirates, yet 
•Vessels belonging to citizens of the United States so 
seized by them may be rescued by our (^misers acting for 
the owners of such vessels in the same wav that we could 
reclaim vessels derelict on the high seas." May 19, 1885, 
Mr. Bayard, Secretary of State, inclosed copies of these 
reports to Mr. Scruggs, then minister of the United States 
at Bogota, and referred to the Department's recommenda- 
tion '^ that proper instructions be immediately issued to 
the commander of the naval authorities in Colombia for 
the recapture, when on the high seas, by any force the 
United Stiites may be able to use for that purpose, of the 
vessels of the Magdalena Steam Navigation Company thus 
unlawfully seized and possessed by the insurgents." ' 

It is to be observed that in this case the assertion of 
the right of the United Stiites naval forces to recapture 
the vessels was uniformly limited to the high seas. Al- 
though it by no means follows that the (Tovcrnment might 
not, under different circumstances, have gone further, 
this limitation is to be particuhirly noted, since the seizure 
of the vess(»ls })y the* insurgents apjX'ars to have been an 
unlawful act of violence. 

'Phi* position taken \)y thi* Department of State in 1885 
has lately been riMithrmed, it biding stated — in a case pre- 
senting similar conditions — that the vessel *" could be re- 
captured for the* benefit of its lawful owiu»rs on the high 
seas bv our naval force." ' 

With regard to the instructions of Mr. Fish, as (|uoted 
in the solution,' touching certain vessels in the service of 
insurgiMits against the Goverinnent of Haiti, it may be 
pointed out that no right to seize such vessels within tlu^ 
teri'itoritil wati»rs of that country is assiM'ted. Th(» general 
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police power which all nations possess to seize and punish 
pirates obviously does not extend to that part of the sea 
which lies within the jurisdiction of particular nations. 
In the case before Mr. Fish the vessels in question had 
been declared by the Haitian Government to be piratical, 
and on the strength of this declaration the secretary of 
foreign affairs had addressed to the several members of 
the diplomatic corps at Port au Prince a note requesting 
that each Government whose representative was thus 
addressed would give, by means of its naval forces, "an 
adequate and efficac^ious cooperation in maintaining for 
the marine of the civilized world the securities of the 
seas/' and '''guarantee the protection of private prop- 
erty.'' Replying to this request, Mr. Fish, in a passage 
which immediately follows that quoted in the solution, 
but which has not heretofore been printed, said: 

*'*No facts have been presented to this Government to 
create a belief that the opemtions of the vessels in ques- 
tion have been with a view to plunder or had any other 
than a political object. That object is hostile to a govern- 
ment with which the United States have maintained a 
friendship that it requires no fresh manif estiition to evince. 
We deem it most decorous to leave it to that government 
to deal with the hostile vessels as it may find expedient, 
reserving the considemtion of our action in respect to 
them till some offense, actual or apprehended, to the United 
Stiites shall render it imixM-ative.'*' 

In a recent case the Department of Stat** discussed a 
.suggestion which had been put forward in a country in 
which an insurrection prevailed, that the acts of insur- 
gents were to be considered as mere •Mawlessness" against 
the established authority, and that any injury which they 
might do to the persons or property of foreign noncom- 
l)atants should be "looked upon as outlawry on mankind,'' 
for the prevention of which the naval forces of foreign 
powers might Im» employed. With regard to this sugges- 
tion the Department of State (expressed the opinion that 
it failed to discriminate l)etween the right of a foreign 
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naval force to extend protection against '" wanton injury 
by whatever aggressor," and the supposed obligation to 
treat the acts of insurgents as outlawry; that this supposed 
obligation, since it proceeded upon the theor}^ that the 
insurrection itself was to be treated as an act of lawle^^s- 
ness, would imply the duty of siding with the titular au- 
thorities against the insurgents; that this would obviously 
be incompatible with the dictates of neutrality; and that 
the only duty of foreign naval forces was to shield the 
persons and property of alien neutmls placed under their 
protection against ''acts of wanton injur^^" to which end 
they might *'in extreme need be rightfully emplo3'ed/'' * 

3. We have seen (1) that the right of parties to a domes- 
tic conflict to carry on hostilities does not depend upon the 
recognition of belligerency, and (2) that, as the existence 
of domestic hostilities confers no authority upon foreign 
powers within the jurisdiction of the nation in which the 
insurrection prevails, such powers are not allowed to inter- 
fere there except upon the ground of necessary self-defense 
against acts of wanton injury. The question therefore 
arises whether the a(^t of insurgents in preventing the 
suppl}^ of contmband, such as arms and nmnitions of wai*, 
to the government against which they are carrying on 
hostilities is such an injury, or whether it can be consid- 
ered as an injury at all. In order to answer this question 
it is necessarv to consider the nature of the act which the 
insurgents seek to prevent. 

Much misapprehension as to the (juality of the act of sup- 
plying contraband articles, such as arms and nmnitions of 
war, to the parties to an armed conflict, has arisen from 
the statement so often made that the trade in contraband 
is lawful and not prohibiU^d. This statement, when used 
with reference to the preventive duties of neutral govern- 
ments, is (juite correct, but if applied to the duties of 
individuals it is quite incorrect. The acts which indi- 
viduals are forbidden to commit and the acts which" neu- 
tral governments are obliged to prevent are by no means 
the same; precisely as the acts which the neutral govern- 
ment is obliged to prevent and the acts which it is forbid- 

' Mr. Hay, Sec. of State, to Se«'. of the Navy, Oct. 17, 1891), 240 MS. 
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den to commit are by no means the same. The supply of 
materials of war, such as arms and ammimition, to either 
party to an armed eonfliet, although neutral governments 
are not obliged to prevent it, constitutes on the part of 
the individuals who engage in it a participation in hostili- 
ties, and as such is confessedlv an unneutral act. Should 

^ ft 

the government of the individual itself supply such arti- 
cles it would clearly depart from its position of neutrality. 
The private citizen undertakes the business at his own 
risk, and against this risk his government can not assure 
him protection without making itself a party to his unneu- 
tral act. 

These propositions are abundantly estnblishi^d by au- 
thority. 

Maritime* states, says Hetfter, have adopted, "'in a com- 
mon and re<*iprocal interest, the rule that belligerents havc^ 
the right to restrict the* freedom of neutral connnerce so 
far as concerns contraband of war, and to punish viola- 
tions of the law in that regard. * * * This right has 
nevcM- been seriously denied to belligerents."^ 

Says Kent: ••The principal restriction which the law of 
nations imposes on the trade of neutnds is the prohibition 
to furnish the belligerent parties with warlike stores and 
other articles which are directly auxiliary to warlike pur- 
j)oses."* 

•*If the neutral [govorinnent|," says Woolsey, '•should 
send powder or balls, cannon or riHes, this would be a 
direct encouragement of the war. and so a departure from 
the neutral position. ^ * '^ Now, the same wrong is 
committed when a private trader, without the privity of 
his government, furnishes the means of war to either of 
the warring parties. It ma}" be n)ade a (juestion whether 
such conduct on the part of the private citizen ought not 
to be prevented by his government, even as enlistments 
for foreign armies on neutral soil are made i)enal. But it 
is difficult for a govenmient to watch narrowly the opera- 
tions of tnid<\ and it is annoying for the iiuiocent trader. 
Moreover, the neuti'al ought not to be subjected by thi^ 
(|uarrels of others to additional care and expense. Henci^ 
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and sell within the United States anus and munitions of 
war, and other articles ordinarily known as " contraband 
of war,' yet they can not carry such articles upon the 
high seas for the use or service of either belligerent, 
* * * without incurring the risk of hostile capture 
and the penalti(»s denounced by the law of nations in that 
l>ehalf. And I do hereby give notice that all citizens of 
the United States, and others who may claim the protec- 
tion of this (Tovernment, who may misconduct themselves 
in the premises, will do so at their peril, and that they 
can in no wise obtain any protection from the Govern- 
ment of the United States against the consetjuences of 
their misconduct."' 

In the neutrality proclamations, issued during the war 
between the United States and Spain, the following pro- 
visions are found, in which the furnishing of arms and 
munitions of war to either party to the conflict is expressly 
treated as an act of unneutralit}. 

The Brazilian Government, by a circular of April 2J^ 
1898, declared to l)e '* absolutely prohibited'' the *' expor- 
tation of material of war from the ports of Brazil to those 
of either of the belligerent powers, undcM* the Brazilian 
rtag or that of any other nation."* 

The King of Denmark issued April 29, 1SJ>S, a procla- 
mation prohibiting Danish subjects **to transj)ort contni- 
l)and of war for any of the V)elligerent iK)wers.''''* 

Great Britain's proclamation of April 28, 1S98, warned 
British subjects against doing any act 'Mn derogation of 
their duty as subjects of a neutral power." or ''in viola- 
tion or contraviMition of the law of nations," among which 
was enumerated the carrying of "" arms, ammunition, mili- 
tary stores or materials;" and declared that '*all persons 
so offending, together with their ships and goods, will 
rightfully incur and ])e justly liable to hostile capture*, 

and to the penalties denounced by the law of nations."* 
The governor of Curavao, acting under instructions of 

the minister of the colon i(»s of the Netherlands, issued a 

' Wharton's Di^'., Ill, 6()7-<)0S. 

■^ l*n)(*lainations and Decrees during the War with Spain, 18. 

•' ProclanuitionH, 22. 

* ProchiniationH, .'V>. 
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the other belligerent. To crarryon this class of coninieree 
is deemed a violation of neutral dutv, inasmuch as it nee- 

ft 

essarily interferes with the opemtions of the war by 
furnishing assistance to the iK^lligerent to whom such 
prohibited ailiclesare supplied.''* 

It may be observed that in some of the foregoing quota- 
tions the (juestion is discussed as one affecting the rights 
of "belligerents."' But the (juestion of belligerency is 
important only as affecting the (juestion of the right of 
seizure on the high seas. The circinnstance that the par- 
ties, in consequence of the non recognition of their Ijelliger- 
ency, are not permitted to exercise visitation and search 
on the high seas does not alter the nature or deti'act from 
the unneutral character of the act of supplying arms and 
munitions of war to the parties to an arm(»d conflict. 

The fact that the supplying of such articles is considered 
as a participation in the hostilities is shown not only by 
the authority of writers, but also bv numerous state 

ft ft 

pipers. 

President Washington, in his famous neutnility procla- 
mation of April 22, 1798, countersigni^d by Mr. J(»fferson, 
as Secretary of State, announced •^that whosoever of the 

ft 

citizens of the United States shall render himself liable to 
punishment or forfeiture under the law of nations, by 
committing, aiding, or abi^fting hostiliti(»s against any of 
the said powers, or by carrying to any of them those arti- 
cles which are deemcHl contmband by the modern usjige of 
nations, will not receive the protection of the United 
States against such punishment or forf(4ture.''' 

Mr. Jefferson, in the substnjuent note to the British 
minister, quoted in Wharton's Dig(»st (I, 510), observes 
that in the case of contnil)and the law of nations is satis- 
H(»(l with the **" external penalty" pronounc(»d in the Presi- 
d(»nt\s proclamation . 

l^resident (irant, in the proclamation issued by him 
August 22, iSTi^, during the Fninco-Cierman war, de- 
clares, in the most precise terms: 

•' While all persons may lawfully, and without restric- 
tion, by n»ason of the aforesaid state of war, manufactun* 

' Haki'rV First Ste|>H in InU^rnHtioiml Uiw, L'Hl. 
-Am. Stato Pa|H»rH, For. Kel., 1. 140. 
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and jsell within the United States anus and munitions of 
war, and other articles ordinarily known as ' contraband 
of war,' yet they can not carr}' such articles upon the 
high seas for the use or service of either belligerent, 
* * * without incurring the risk of hostile capture 
and the penalties denounced b}^ the law of nations in that 
behalf. And I do hereby give notice that all citizens of 
the United States, and others who may claim the protec- 
tion of this Government, who may misconduct themselves 
in the premises, will do so at their peril, and that they 
can in no wise obtain any protection from the Govern- 
ment of the United States against the consequences of 
their misconduct."' 

In the neutnility proclamations, issued during the war 
l)etween the United States and Spain, the following pro- 
visions are found, in which the furnishing of arms and 
munitions of war to either party to the conflict is expressl}^ 
treated as an act of unneutrality. 

The Brazilian Government, by a circular of April 29, 
1898, declared to be ** absolutely prohibited"* the *' expor- 
tation of material of war from the ports of Brazil to those 
of either of the belligerent powers, under the Bmzilian 
flag or that of any other nation."^ 

The King of Denmark issued April 29, 1898, a procla- 
mation prohibiting Danish subjects ''to transport contra- 
band of war for an}' of the belligerent powers."' 

Great Britain's proclamation of April 23, 1898, warned 
British subjects against doing any act ''in derogation of 
their duty as subjects of a neutral power/' or "in viola- 
tion or contravention of the law of nations," among which 
was enumerated the carrying of ''arms, ammunition, mili- 
tary stores or materials;"" and declared that '*all persons 
so oflending, together with their ships and goods, will 
rightfully incur and l)e justly liable to hostile capture, 

and to the penalties denounced by the law of nations."* 
The governor of Curasao, acting under instructions of 

the minister of the colonies of the Netherlands, issued a 

' Whartoirn Di^., Ill, 607-()08. 

"^ Proolaniatioiii* and Decrees during the War with Spain, 18. 

•^ Proclamations, 22. 

* Proclamations, S5. 
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decree prohibiting **the exportation of arms, ammunition^ 
or other war mateiiaLs to the belligerents." * 

Portugal, while stating, in Article IV of her neutrality 
decree of April 29. 1898. that '^all articles of lawful com- 
merce" belonging to subjects of the belligerent powers 
might be ca^'ried under the Portuguese flag, and that such 
articles belonging to Portuguese subjects might ]>e carried 
under the flag of either belligerent, yet declared: '^Articles 
that may be considered as contral)andof war are expressly 
excluded from the provisions of this article.''"^ 

Were further proof needed of the unneutral and noxious 
character of contraband trade, it might be found in the 
doctrine of infection, under which iimocent cargo is con- 
demned when associated with contraband merchandise of 
the same* proprietor, and the transportation penalized l)v 
loss of freight and expenses, and, under various circum- 
stances, b\' conKscation of the ship.^ 

From what has been shown it may be argued that, I 
without regard to the recognition or nonnn'ognition of 
belligerency, a party to a civil conflict who seeks to pre- 
vent, within the national jurisdiction and at the scene of 
hostilities, the supply of arms and nuuiitions of war to his 
adversary commits not an act of injury, but an act of self- 
defense, authorized by the state of hostilities; that, the 
right to carry on hostilities being admitted, it seems to fol- 
low that each party |K)ssesses, incidentally, the right to 
prevent the other from 1mm ng supplied with the weaiK)ns of 
war; and that any aid or protection given by a foreign 
government to an individual to enable him with impunity 
to supply either party with such articles is to that extent \ 
an act of intervention in the contest. 



' IVfH'laiimtionH, 27. 

M*r<K'lainationH, HI. (Sin* hIho, the prtM^laniation of the toatai of 
Shanghai, id., 2(), and the iiiHtnictioiiH of the Haitian (iovemnient, 
id., .m) 

•* Walker'n Scionre nf Int. I^iw, .'111-012. 
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Maritime Law ix the Wak with Spain. 

By reason of the nature and incidents of the conflict, 
the predominant features of the recent war ])et\veen the 
United States and Spain, from the legal as well as from 
the military point of view, were maritime. Important 
I'ules were announced, and many interesting questions were 
determined, as to the conduct of hostilities at sea, particu- 
larly with reference to commercial intercourse and the 
treatment of merchant ships and other private property. 
In order, however, to present the subject in its proper 
relations it is necessarv to make certtiin observations as 

ft 

to the position of the parties prior to the outbreak of 
hostilities. 

I. SITUATION PUIOll TO THK WAK. 

« 

Hy international law up to the present time the ships of 
an enemy are lawful prize, but their cargoes may or may 
not be subject to condenmation. On the other hand, ships 
of a neutral are not in themselves good prize, but may 
become so as the result of uimeutral conduct — such as the 
attempt to break a blockade; and their cargoes, like those 
of enemy ships, may or may not be subject to contiscation, 
according to circumstances. As to the treatment of cargo, 
the following rules have been acted upon: 

1. The goods of an enemv mav be seized and contiscated 
whether found in an enemy or in a neutral ship. 

2. Goods of an enemy, contraband of war excepted, are 
exempt from seizure and contiscation when on board of a 
iKHitnil ship. This is known as the rule of ''free ships, 

free goods.'' 

urn 
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:3. The goods partake of the character of the .ship: If 
the ship is neutral, they are free; if the ship belongs to 
an enemy, they are condemned. This is known as the 
rule of "free ships, free goods; enemy ship, enemy 
goods. *" 

As the last rule is enforced only under special treaty 
stipulations, it does not at the moment concern us. The 
great contest has been waged between the first and second 
rules. The first, that the fate of the goods is determined 
by the belligerent or neutral character of the owner, with- 
out regard to whether the ship is enemy or neutral, Wiis 
at one time the common law of Europe. It was laid down 
in the Consohito d^l Mare and was uniyersally accepted. 
But about the middle of the seyenteenth century a new 
rule ))egan to be introduced, and it was stipulated in yari- 
ous treaties that the goods of an enemy should be free 
when on board a neutral ship. This rule was in time 
embodied in the marine ordinances of Fnmce. It was 
strenuously adyocated by the Dutch. It was embraced in 
the declaration of the Empress of Russia of 1780, which 
formed the basis of the first armed neutrality. Great 
Britain generally adhered to the old rule, and in the mari- 
time wars of the eighteenth century the new rule was little 
observed. Eyentually, howeyer. Great Britain came to 
accept the new riile. When the Crimean War broke out, 
she joined France in proclaiming that enemy property on 
boa I'd a neutnil ship would be respected. Then, at the 
dose of the war, came the famous Declaration of Paris of 
April lO, 185(), by which the signatory powers (France, 
Great Britain, Russia, Prussia, Austria, Sardinia, and the 
Ottoman Porte), with a yiew *'*to establish a uniform rule 
on a point so important,'' announced their adherence to 
th(» rule and engaged to inyite other powers to adhere to 
it. The declaration contained in all four rules, which 
Ave re as follows: 

*'l. Priyateering is and remains abolished. 

"•*2. The neutral flag coyers an enemy's goods, with the 
exception of contraband of war. 

''8. Ntnitral goods, with the exception of contraband of 
war, are not liable to capture under the enemy's flag. 
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*'4. Blockades in order to be binding must be effective: 
that is to sav, maintained bv a force sufficient really to 
prevent access to the coast of the eneni} /' 

These rules, in accordance with the resolution of the 
Congi-ess of Paris, were brought to the notice of the pow- 
ers for acceptjince or rejection as a whole, and were ac- 
cepted bv all the (ierman States, by tbe Two Sicilies and 
the Papal States, and, indeed, ])y all the powers except 
the United States, Mexico, Spain, and Venezuela. The 
United States, whose objection was based upon the fact 
that while privateering was to be abolished the capture of 
enemy ships and of enem}' property on board such ships 
was still to be permitted, ofl'ei-ed to adhere to the declara- 
tion on condition that it be so amended as to exempt pri- 
vate property at sea altogether from capture, save in the 
case of contra))and or of blockade. This offer, which was 
made in the closing days of the administration of Presi- 
dent Pierce, was withdrawn by President Buchanan before 
any definite* action upon it was taken. On the outbreak 
of the civil war the United States offered to accept the 
declaration in its entirety, but this offer came to naught, 
since it was found to involve the recognition of the right 
of the United States to bind the Confederacv, which had 
authorized the issuance of privateering commissions. 

As the ITnited Stat(\s had not become a party to the 
Declaration of Paris, it is important to ascertain what was 
its actual position w ith respect to the rules therein laid 
down, prior to the war with Spain. As to the first and 
fourth rules, this question may readily be answered. The 
rule* that blockades in order to be binding must be effect- 
ive, had always been maintained by the Ignited States as 
a principle of international law. On the other hand, the 
Uniti^d States, while seeking on various occasions to estab- 
lish the exemption qt private property at sea from capture, 
had maintained the right, so long as such an exemption 
was not esta])lished, to employ privateers, although dur- 
ing the civil war the Government issued no commissions 
for that puipose. But, as to the second and third rules, 
the position of the United States has often been imper- 
fectly apprehended. The rule that neutral goods, with 
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the exception of contraband of war, arc not liable to cap- 
ture under the eneniy'.s flag, has always been acted upon 
by the United States, save in case of special treaty stipu- 
lations to the contrary; but, with the rule that free ships 
make free goods, the case is different. Mr. Seward, 
referring to this rule, as embodied in the Declaration of 
Paris, once said: '" We have always practiced on the prin- 
ciples of the declaration." ^ Similar expressions ma}^ be 
found in the works of publicists, but they are inaccurate. 
Our courts, except where a treaty prescribed a different 
rule, had uniformly confiscated enemy property, even 
when it was seized under a neutral flag. And what is to 
be said as to our treaties!? In only ten of them, made 
with seven powers — Algiers, 1816; Morocco, 1787 and 
1886; Prussia, 1785 and 1828; Spain, 1795; Tripoli, 1796 
and 1805; Tunis, 1797; and Venezuela, 1S6() — had the rule 
of '*free ships, free goods'' been stipulated for uncondi- 
tionally, contraband always excepted. In six treaties — 
Russia, 1854; Two Sicilies, 1S55; Peru, 1856; Bolivia, 
1858; Ilayti, 1864, and the Dominican Republic, 1867 — 
the principle of ^'free ships, free goods" was recognized 
as ^'permanent and immutable,'- but the contracting par- 
ties engag(*d to apply it only to the commerce and naviga- 
tion of such powers as should ** consent to adopt'' it as 
^•permanent and inmiutable.'' Of these treaties those 
with the Dominican Republic and the Two Sicilies had 
ceased to })e in foive, and that with Peru had been super- 
seded. In our treaty with Spain of 1S19 the principle of 
**'free ships, h-oo goods'' was acknowledged, but only in 
legard to the propi^rty of enemies whose governments 
recognized it. Similar stipulations may })e found in our 
treaties with Italv of 1871 and Peru of 1887, and indeed 
in the tirst tr(»atv ever concluded bv the United States — 
the treatv of amitv and commerce >vith France of Febru- 
arv 6, 1778. But in the treatv with France thev were 
coupled w ith y(»t another stipulation restrictive of neutral 
commerce^ — nann^ly, that the goods of the citizens of the 
contracting parties should be confiscated, if laden on the 
ship of an enemy, unless th(\v w(m-(» shippc^d before the 

' Instruction to ^Ir. Dayton, minister to France, September 10, 
iS<n, Dip. (V)r., 18(31, 238, 2:^. 
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declaration of war, or within a ceitain time afterwards in 
ignoi*ance of the declaration. These associated stipula- 
tions are found more genei*ally than any others in our 
treaties relating to neuti*al rights, as may be seen by the 
following list: Brazil, 1828; Central America, 1825; Chile, 
1832; Colombia, 1824 and 1846; Ecuador, 1839; France, 
1800; Guatemala, 1849; Mexico, 1831; the Netherlands, 
1782; Peru, 1851; Peru-Bolivia, 1836; Salvador, 1850 and 
1870; Sweden, 1783; Sweden and Norway, 1816 and 1827; 
and Venezuela, 1836. But at the outbreak of the war 
with Spain all these treaties, except those with Colombia 
(1846), Salvador (1870), and Sweden and Norway (1827), 
had ceased to be in force. With Great Britain we had 
had no engagement on the subject except that embodied 
in the treaty of 1794, which acknowledged the rule of the 
common law. 
Such wa.s»the situation on the eve of the war with Spain. 

II. DECLARATIONS OF WAR. 

April 20, 1898, the President approv^ed a joint resolution 
of Congress, by which it w^as declared (1) that '' the people 
of Cuba are, and of right ought to be, free and indepen- 
dent;" (2) that it was the duty of the United States to 
demand, and that the United States did thereby demand, 
that Spain at once relinquish her authority and govern- 
ment in Cuba and withdmw her land and naval forces from 
the island and its waters; (3) that the President was directed 
and empow ered to use the land and naval forces of the 
United States and to call into actual service the militia, to 
such extent as might be necessary to carry these resolutions 
into effect; and (4) that the United States disclaimed any 
disposition or intention to exercise sovereignty, jurisdic- 
tion, or control over the island except for the pacification 
thereof, and asserti^d its determination, when that was ac- 
complished, to leave the government and control of the 
island to its people. 

On the same day the Spanish minister at Washington 
asked for and obtained his passports, and the text of the 
joint resolution was cabled by the United States to its min- 
ister in Madrid for communication to the Spanish Gov^ern- 
6482—01 10 
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nient. But before it could be so communicated the Amer- 
ican minister, on April 21, received from the Spanish 
Government a note, in which it was stated that the joint 
resolution was considered as an obvious declaration of war, 
and that all diplomatic relations consequently were severed.* 
On April 22 the President issued a proclamation, in which, 
referring to the joint resolution of Congress, he declared 
a blockade of ports on the north coast of Cuba from Car- 
denas to Bahia Honda, and of the port of Cienf uegos on 
the south coast. The blockade was instituted on the same 
day. By an act of Congress approved April 25, 1898, war 
was declared to have existed since April 21, inclusive, and 
the President was directed and empowered to use the en- 
tire land and naval forces of the United States, and to call 
into actual service the militia for the purpose of canning 
it on. 

111. ADOPTION OF THE ADDITIONAI. ARTICLES OF THE 

GENEVA CONVENTION. 

B}' the convention signed at Geneva, August 22, 1864, 
commonly called the Red Cross convention, various hu- 
mane regulations were adopted for the amelioration of the 
condition of the wounded in the field. In 1868 a second 
international conference was held at Geneva, and fifteen 
articles, known as the ^* additional articles of 1868," were 
proiX)sed, of which Articles VI to XV related exclusively 
to marine warfare. During the Franco-German war the 
additional articles were adopted as a modus vivendi be- 
tween the belligerents. On March 1, 1882, they were 
acceded to by the United Sttites, but the accession was 
subject to a general exchange of ratifications, which the 
powers failed to effe(;t. Nevertheless, although the addi- 
tional articles had not become intern ationall}' opei'ative, 
the United States, on the breaking out of hostilities, at 
once commissioned the ambulance ship Solace to accom- 
pany the Atlantic fleet as a noncombatant hospital ship, 
and, in the spirit of those articles, to render aid to the 
sick, wounded, and dying. April 23, 1898, the Swiss 
minister at Washington proposed the formal adoption of 

1 H. Ex. Doc. 428, 55 Cong., 2 sees. 
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the additional articles, with certain amendments or eluci- 
dations, by the United States and Spain as a modus vivendi 
pending hostilities. This proposal was accepted by both 
Governments.^ 

IV. DECLARATIONS OF NEUTRALITY. 

On the outbreak of the war, announcements of neutrality 
were made by numerous powers. These announcements 
in some cases were brief and informal, and in others took 
the shape of proclamations and decrees, in which various 
rules, more or less comprehensive in their nature, were 
laid down.* Before ttie commencement of hostilities, the 
United States purchased two warships then building in 
England — a torpedo boat, and the Brazilian cruiser Ahm- 
rante Ahreu, When war was announced, the British 
Government promptly prohibited the departure of the 
nearly complett^d torpedo boat, which had been named 
the Sonners^ and stopped work on the cruiser. This action 
appeared to be in conformity with the obligations of neu- 
trality, and was acquiesced in by the United States.' The 
war ships were purchased about the middle of March, 1898.* 
Permission for the departure of the Somers^ which had 
been stored at Falmouth, was granted on the pi*actic^l 
I'onclusion of the peace negotiations at Paris, the United 
States having, l)esides, assured the British Government 
that in the event of the renewal of hostilities with Spain 
the vessel would not be made use of."^ 

An interesting question arose as to the U. S. S. Mono- 
aiey in China. By communications of the tsungli yamen 

^ For. Rel., 1898, 1148-1159. 

* Proclamations and Decrees durinjf the war with Spain: Washing- 
ton, (lovemment Printing Office, 1899. 

=» Mr. Hay, Sec. of State, to Mr. House, Feb. 15, 1960, 243 MS. Dom. 
Let., 70. 

* Mr. Shennan, Sec*, of State, to Mr. White, charg^ d'affaires at Lon- 
<lon, telegrams, March 7 and 9, 1898, MS. Instr. to Gr. Br., XXXII, 423, 
424; Mr. Day, Acting Sec. of State, to Mr. White, March 13, 1898, Id. 

* Mr. Hay, Sec. of State, to Mr. White, Nov. 19, 1898, MS. Instr. to 
Gr. Br., XXXIII, :«; Mr. White to Mr. Hay, tel., Dec. 9, 1898 (stating 
that permission was granted), MS. Desp., Gr. Br.; Mr. Hay to the Sec. 
of the Navy, Dec. 10, 1898, 233 MS. Dom. Let, 175; Mr. Hay to Mr. 
White, Dec. 13, 1898, MS. Instr. Gr. B., XXXIII, 45. 
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to Mr. Denby, United States minister at Pekin, of May 2 
and May 9, 1898, official announcement was made that the 
yamen had telegraphed the viceroys, governors, and 
taotais-general of the Yangtze and maritime provinces to 
instruct their subordinates to observe the laws of neu- 
trality. In the communication of the 9th of May it was 
stated that, in due observance of international law, vessels 
of war of the belligerents would not be allowed to "anchor 
in Chinese ports." In the proclamation of the taotai of 
Shanghai, issued May 22, 1898, it was more precisel}' 
declared that such vessels must not use Chinese-controlled 
waters and ports for anchorage or fighting purposes, or 
anchor there for lading war supplies; and that, should 
any such vessel enter a Chinese port, except under stress 
of weather or for necessary food or repairs, it must not 
remain over twenty rf our hours. * A question having arisen 
as to the applicability of these provisions to the 2f(mocacy^ 
an antiquated ship of war of light draft, which had, because 
of her adaptation to river service, for years been kept in 
Chinese waters for the protection of American citizens, 
the Government of the United States maintained (1) that, 
as the circumstances of her long-continuecli employment 
and her unfitness for service at sea rendered it apparent 
that her presence was not connected with the war, she did 
not come within the operation of rules designed to pre- 
vent the use of neuti*al waters as a base of hostilities, and 
(2) that the existence of war ])etween the United States 
and a third power could not depriv^e the former of the 
right to take the customary measures for the protection 
of its citizens in C'hina.^ 

In tin* latter part of August, 1898, ten days after the 
signature of the preliminary peace protocol, the British 
Goveriunent granted permission for Admiral Dewey to 
dock, clean, and paint the bottoms of the vessels under his 
command at Hongkong. In making the application for 
this privilege the United States observed that such an 
operation cotfld not, under the existing circumstances, be 
considered as connected with actual hostilities, but was in 



* Proclamations and Decrees during the War with Spain, 18-20. 
2 Mr. Day, Sec. of State, to Mr. Denbv, June 7, 1898, MS. Instr. to 
China, V, 5(56. 
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the nature of repairs affecting the preservation of the 
vessels.* 

An incident of the early stages of the conflict suggests 
the need of an amplification of the rule by which a bellig- 
erent man-of-war is required, except in case of stress of 
weather or of need of provisions or repairs, to leave a 
neutral port within twenty-four hours after her arrival. 
On May 11, 1898, Captain Cotton, of the auxiliary cruiser 
Harvard^ cabled from St. Pierre, Martinique, to the Sec- 
retary of the Navy that the Spanish torpedo-boat destroyer 
Furor had touched during the afternoon at Fort de Fmnce, 
Martinique, and had afterwards left, destination unknown, 
and that the governor had ordered him not to sail within 
twenty-four hours from the time of the 7^w?»<?rV departure. 
At noon on the 12th of May Captain Cotton was informed 
by the captain of the port, at St. Pierre, that the Furor 
had about 8 a. m. again called at Fort de France and would 
leave about noon, and that he might go to sea at 8 p. m. ; 
but that, if he did not do so, he would be required to give 
the governor twenty-four hours' notice of his intention to 
leave the port. On the same day Captain Cotton received 
information which led him to telegraph to the Secretar}^ of 
the Navy that he was closely observed and blockaded at 
St. Pierre by the Spanish fleet, and that the Spanish tor- 
pedo-boat destroyer Terror was at Fort de France. Later, 
Captain Cotton cabled that the Spanish consul protested 
against his stay at St. Pierre, and that he had requested 
permission to remain a week to make necessary repairs to 
machinery. Replying to these report?, the Secretary of 
the Navy telegraphed to Captain Cotton r^ follows: " Vig- 
orously protest against being forced out of the port in the 
face of superior blockading force, especially as 3^ou were 
detained previously in the port by the French authorities 
because Spanish men-of-war had sailed from another port. 
Also state that United States Government will bring the 
matter to the attention of the French Government. Urge 
United States consul to protest vigorously." It proved to 
Ih} unnecessary to take further action. Captain Cotton's 
recjuest for time was granted. The governor showed no 

* Mr. Day, Sec. of State, to Mr. Hay, Ambassador at London, Aug. 22, 
1898; Mr. Hay to Mr. Day, Aug. 23, 1898: For. Rel., 1898, 1002. 
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disposition to force him out of port, only requiring twenty- 
four hours' notice of an intention to sail; and the dangers 
to which the Harvard seemed to be exposed soon disap- 
peared.* It ma}^ be observed, however, that as the enforce- 
ment, under circumstances such as were described, of the 
twenty-four hours' limit, would constitute a negation of 
the admitted privnlege of asylum, it is not likel}^ that it 
would be held to be applicable in such a situation. 

The Spanish torpedo-boat destroyer Temerario^ which 
was reported to have been sent down the coast of South 
America to intercept the U. S. S. Oregon on her wa}^ 
around Cape Horn to Cuba, was p'^rmitted \)y the Para- 
guayan Government to lie up during the war at Asuncion^ 
in a condition of disability unfitting her for service. 

A number of the neutrality proclamations contained a 
clause limiting the supply of coal which a belligerent ves- 
sel might obtain to a quantity sufficient to take such vessel 
to the nearest port of its own country, or, in other words^ 
to its nearest national port. In the decree of the Nether- 
lands, the provision read that " the store of coal shall only 
be supplemented sufficiently to allow the ship or vessel to 
reach the nearest port of the countr}^ to which it belongs, 
or that of one of its allies in the war." When the Spanish 
fleet, which was afterwards destroyed at Santiago, arrived 
off Curasao on the 14th of Mav, 1898, the commander 
sought from the Dutch colonial authorities pennission to 
await there 5,000 tons of coal which had been sent thither. 
This request was denied, as well as a request for permission 
to ship the coal whenever it should arrive. A request that 
each vessel be allowed to take 700 tons was likewise re- 
fused. Finally, permission was asked and granted for two 
of the vessels, the Maria Teresa and the Yizcaya^ to entcM* 
the harbor and each to take 200 tons, the rest of the ships 
meanwhile to remain at anchor in the roads. The 400 tons 
thus obtained were said to be of "very poor quality."'^ 

» Naval Operations of the War with Spain, 38^-389 ,407-410. 

* Mr. Newel, minister at The Hague, to the Sec. of State, May 20, 
1898, MSS. De{)t. of State; Mr. Moore, Assistant Sec. of State, to the 
Sec. of the Navy, June 2, 1898, 229 MS. Dom. Let., 93; Mr. Smith, 
consul at Curasao, May 16 and May 18, 1898, MSS. Dept. of State. 
There was at one time a rumor, which i)roved to be erroneous, that 
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When, in the latter part of May, 1S98, it was rumored 
that the Spanish armored squadron had sailed or was about 
to sail to the United States and might stop at the Azores 
for coal, the minister of the United States at Lisbon was 
instructed to protest against its coaling at those islands, on 
the ground that, as they lay entirely outside the route from 
Spain to the Spanish West Indies, such an act would convert 
the Portuguese territory into a base of hostile operations 
against the United States/ The squadron did not in fact 
sail westward, but afterwards proceeded on the way to the 
East as far as the Suez Canal and then returned to Spain. 

Before the outbreak of hostilities, the Pacific Mail Steam- 
ship Company was permitted, under its agreement with 
the Mexican Government, to furnish supplies of coal to 
United States men-of-war at Acapulco. During the war, 
the Mexican Government placed limitations on the supph^ 
of coal to belligerent vessels in its ports, and made no 
exception as to United States vessels at Acapulco. The 
Department of State abstained from addressing any repre- 
sentation to Mexico on the subject, on the ground that as 
it had "on numerous recent occasions asked of Mexico the 
strict execution of its neutral duties," it was *' not disposed, 
upon the strength of an agreement between the Pacific 
Mail Steamship Company and the Mexican Government, 
made before the war, to insist that public ships of the 
United States may now be allowed to take coal without 
limit in a Mexican port."* 

B}' an act of Congress of April 22, 1898, the President 
was "authorized, in his discretion and with such limita- 
tions and exceptions as shall seem to him expedient, to 
prohibit the export of coal or other material used in war 

the Mary I Teresa and the Vizcai/a each obtained at Curasao 600 tons 
of coal, which wa** far more than enough to take them to Porto Rico, 
the nearest Spaninh possession, or to Cuba. By such a transaction 
Curayao would have been **c(m verted into a baf«e of hostile operations 
for Spanish vessels in violation of neutrality.'* (Mr. Day, Sec. of 
State, to Mr. Newel, tel.. May 17, 1898, MS. Inst, to the Netherlands, 
XVI, 357.) 

^Mr. Day, Sec. of State, to Mr. Townsend, tel.. May 20, 1898, MS. 
Inst. Portugal, XVI, 146. 

»Mr. Day, Se<'. of State, to the Sec. of the Navy, Aug. 5, 1898, 230 
MS. Dom. Let., 541. 
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from any seaport of the United States until otherwise 
ordered " by himself or by Congress. For the purpose of 
enforcing the provisions of this act, as well as of regula- 
ting the subject of exportations generally during the con- 
tinuance of the war, a circular was issued bv the Treasury 
Department, April 27, 1898. Under the regulations and 
practice of that Department, the interested persons were 
required to apply to the proper collector of customs for 
permission to clear the coal, stating who were the shippers 
and who the consignees. The}" were also required to make 
aflBdavit that the coal was not destined directlv^ or indi- 
rectly for the enemies of the United States, and to agree 
to advise the Treasury Department by telegraph of the 
arrival of the coal at its destination immediately upon such 
arrival. The Treasury Department reserved the right to 
require the shipper to give bond for the transportation of 
the coal to the port for which clearance was asked, and 
from this bond he was not released till the cargo had 
arrived at that port or had been satisfactoril}^ accounted 
for. This requirement was designed to prev-ent collusive 
captures, and was not as a rule exactc^.d where the collector 
reconmiended the clearance and the standing of all the par- 
ties concerned was such as to convince the Treasury that 
the additional safeguard might be dispensed with. In this 
and in other particulars the action of the Treasury was 
largely governed by the circumstances of the case.^ The 
restrictions on exportation naturally resulted in a real or 
apprehended scarcity of coal at places which depended on 
the United States, in whole or in part, for their supply. 
At Vera Cruz, for example, where there is a considerable 
demand for the article for railways, double freight rates 
were offered for cargoes in the latter part of May.^ 

V. DKCLARATIOXS AS TO MARITIME LAW. 

April 22, 1808, the Department of State, in a telegraphic 
instruction to the diplomatic represensatives of the United 
States, declared among other things that, in the event of 

^Mr. Day, Sec. of State, to Mr. Andrade, June 6, 1898, MS. Notes 
to Yenez. Leg., II, 22. 

'^Mr. Moore, Assist. See. of State, to the Treasury Dept., May 25, 
1898, 227 MS. Dom. Let., 641. 
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hostilities with Spain, the ^^ policy" of the United States 
'^will be not to resort to privateering." The Spanish 
Government, by a royal decree of April 23, 1898, embody- 
ing the rules which it proposed to observe during the war, 
reserved the right to issue letters of marque. Of this res- 
ervation Spain afterwards took no advantage. The decree 
also declared that the Government would, for the purposes 
of cruising, organize a service of "auxiliary cruisers of 
the navy," composed of "ships of the Spanish mercantile 
nav^y" and "subject to the statutes and jurisdiction of the 
navy." 

The United States organized an auxiliar}^ force, under 
the command of officers of the Navv. The conditions 
under which this service was established are set forth 
in the case of Tlie Rita^ relating to the distribution of 
prize mone}^ among the officers and crew of the auxiliary 
cruiser Yale^ formerly the steamer City of ParU of the 
International Navigation (company, commonly called the 
American Line. 

The City of Par In was one of a class of steamers which 
were, under the provisions of the mail-subsidy act of 
March 3, 1891, subject to be taken by the United States 
as cruisers or transports upon the payment of their actual 
value. By a chart^^r party and supplementary agreement 
entered into April 30, 1898, between the company and the 
Secretary of the Navy, possession of the ship was trans- 
ferred to the Government, by which she was heavily 
armed and converted into an auxiliarv cruiser. The char- 
ter party provided that the ship should be "manned, 
victualled, and supplied at the expense of the charterer." 
The charterer was also to pay all other expenses, and at 
the termination of the charter, which was to be at the 
charterer's will, was to return the ship in good repair, less 
ordinary wear and tear. The supplementary agreement 
provided that the ship was "to be manned by her regular 
officers and crew, and in addition thereto was to take on 
board two naval officers, a marine officer, and a guard of 
thirt}' marines, and was to be victualled and supplied with 
two months' provisions and al)out four thousand tons of 



»89 Fwl. Rep., 763. 
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coal, the actual cost to the owner of .such additional equip- 
ment and services to be reimbursed by the charterer upon 
bills to be certified by the senior naval officer on board.'' 
There were also stipulations protecting the owner against 
all expenses and liability, and a provision that during the 
continuation of the supplementary agreement the steam- 
ship was to be ''under the entire control of the senior 
naval officer on board. " Under these agreements the Gov- 
ernment of the United States placed on board the ship a 
captain and a lieutenant of the Nav}^ and a marine guard 
of 25 enlistiCd men. There were also on board 269 other 
persons, not commissioned by or regularly enlisted in the 
service of the United States, but comprising the ship's 
company, both officers and men, who were doing duty on 
board and were borne on the books of the ship. On a 
(Question that arose as to the distribution of prize money it 
was held that the Ya/(' was neither a '* vessel of the Navv" 
nor a privateer, but came within the statutory class of 
vessels "not of the Navv, but controlled ])v either Execu- 
tive Dep«JL*tment," and was, as an '" armed vessel in the serv- 
ice of the United States/' ''entitled," in the words of the 
statute, " to an award of prize money in the same manner 
as if such vessel belonged to the Navy.''* 

In the telegram of April 22, above cited, the Govern- 
ment of the United States, besides announcing its policy 
in regard to privateering, stated that it would adhere to 
the second, third, and fourth rules of the Declamtion of 
Paris, as "recognized rules of international law." 

On April 26, the President issued a proclamation more 
fully defining the position of the Government on questions 
of maritime law. By this proclamation the announcement 
that it would not be th(» poli<T of the United States to 
resort to privateering was re]K»ated; and following this 
announcement, six rules were promulgated for the observ- 
ance of officers of the United States during the conflict. 

^ See, as to the "volunteer imvy " orj;anize<l by PrunMia during the 
Franeo-German war, Hall, Int. Law, 4th ed., 547-550. 

By the act of March li, 189^), for the reorjranization of the U. S. Navy 
and Marine Corps, all provisions of law authorizing the distribution 
among captors of prize money or providing ior the payment of Ixmnty 
are repealed. (30 U. 8. Statutes at Large, 1004, 1007.) 
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These rules, the first three of which embodied the sub- 
stance of the second, third, and fourth rules of the Declara- 
tion of Paris, were as follows: 

^*1. The neutral flag covers enemy's goods, with the 
exception of contraband of war. 

"" 2. Neutral goods, not contraband of war, are not liable 
to confiscation under the enemy's flag. 

''3. Blockades in order to be binding must be effective. 

*^4. Spanish merchant vessels, in any ports or places 
within the United States, shall be allowed till May 21, 
1898, inclusive, for loading their cargoes and departing 
from such ports or places; and such Spanish merchant 
vessels, if met at sea by any United States ship, shall be 
permitted to continue their voyage, if, on examination of 
their papers, it shall appear that their cargoes were taken 
on board before the expiration of the above term: Pro- 
vided, that nothing herein contained shall appl}' to Spanish 
vessels having on board any officer in the military or naval 
service of the enem}^, or any coal (except such as may be 
necessary for their voyage), or any other article prohibited 
or contraband of war, or any despatch of or to the Spanish 
(lovernment. 

'^ 5. Any Spanish merchant vessel which, prior to April 
21, 1898, shall have sailed from .any foreign port bound 
for any port or place in the United States, shall be per- 
mitted to enter such port or place, and to discharge her 
cargo, and afterwards forthwith to depart without molesta- 
tion; and any such vessel, if met at sea b\' any United 
States ship, shall be permitted to continue her voyage to 
any port not blockaded. 

'^The right of search is to be exercised with strict 
regard for the rights of neuti-als, and the voxages of mail 
steamers an* not to be interfered with except on the 
clearest grounds of suspicion of a violation of law in 
respect of contraband or blockade." 

The rules to be observed by the Spanish (xovernment 
were embodied in the royal decree of April 23, l8t)S. 
This decree allowed only five days from the date of its 
publication for the departure of American ships from 
Spanish ports. It did not in terms prohibit the capture 
of such ships after their departure, nor did it provide for 
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the entrance and discharge of American ships sailing for 
Spanish ports before the war. 

As no captures were made by Spain, no opportunity 
occurred for the judicial construction of the rules which 
that Government announced for its guidance. In respect 
of some of the captures made by the United States, there 
arose interesting questions which became the subject of 
judicial decision.^ 

VI. VESSELS. IN PORT BEFORE OR AFTER THE OUTBREAK 

OF THE WAR. 

In the case of the Biieiia Ventura an important applica- 
tion was made of rule 4 of the proclamation of April 26. 
The Buena Ventura was a Spanish merchant steamship, 
which was captured by the United States steamship Nash- 
ville^ eight or nine miles off the Florida coast. On the 
27th of May she was condemned by the United States 
district court for the southern district of Florida as enemy 
property.* This sentence was reversed b>^ the Supreme 
Court of the United States.' It appeared that the Btuma 
Ve?itura was, at the time of her capture, on a voyage from 
Ship Island, in the State of Mississippi, to Rotterdam, hy 
way of Norfolk, Virginia, with a cargo of lumber. She 
arrived at Ship Island March 81, 1898, and sailed for Rot- 
terdam on April 19, with a permit, obtained in accordance 
with the laws of the United States, to call at Norfolk for 
a supply of bunker coal. She was captured on the morn- 
ing of April 22. She made no resistance, had on board 
no militarv or naval officer, and carried no arms or muni- 
tions of war. It was undisputed that when captured she 
was on her wa}^ to Norfolk, and that her papers for that 
purpose were in due form. The opinion of the Supreme 
Court was delivered by Mr. Justice Peckham. The ques- 
tion at issue was whether she could be brought within the 
exemption of the fourth rule of the proclamation of April 

* A list of all the prizes ma<le by the United States naval forces on 
the North Atlantic stations may he found in the Naval Operations 
-of the War with Spain, 3UV325. 

* Bueiw Ventura et al., 87 Fed. Rep., 927. The cargo, being the prop- 
•erty of neutrals and not contraband of war, was restored. 

'The Buena Ventura, 175 U. 8., 384. 



\ 



VESSELS IN PORT. 155 

26 as to ''Spanish merchant vessels, in any ports or places 
within the United States." In the course of his opinion 
Mr. Justice Peckham observed that the vessel in question, 
as a merchant vessel of the enemy carrying on an inno- 
cent commercial enterprise at or just prior to the time 
when hostilities began, belonged to a class which the 
United States had always desired to treat with great lib- 
erality, and which civilized nations had in their later prac- 
tice in fact so treated. The President's proclamation 
should therefore receive "the most liberal and extensive 
interpretation" of which it was capable, and, where two 
or more interpretations were possible, the one most favor- 
able to the belligerent in fav^or of whom the proclamation 
was issued. The provision that "Spanish merchant ves- 
sels in any ports or places within the United States shall 
be allowed until May 21, 1898, inclusive, for loading their 
cargoes and departing," might, said the learned justice, be 
held to include (1) only vessels in port on the day when 
the proclamation was issued, namely, April 2(>, or (2) those 
in port on April 21, the day on which war was declared 
by Congress to have begun, or (3) not only those then in 
port, but also any that had sailed therefrom on or before 
May 21, whether before or after the commencement of 
the war or the issuing of the proclamation. The court 
adopted the last interpretation. While the proclamation 
did not in so many words include vessels which had sailed 
from the United States before the commencement of the 
war, such vessels were, said Mr. Justice Peckham, clearly 
within its " intention," under the liberal construction which 
the court felt bound to give it. In view 6f the fact, how- 
ever, that, at the time of the capture, the proclamation of 
April 26, without which the vessel would have been liable 
to condemnation, had not ])een issued, restitution was 
awarded without damiijifes or costs.* 

The effect of the fourth rule of the proi'lamation of April 
26 was again considered in the case of the Spanish steam- 
ship Piuuima, This vessel was condemned by the court of 
original jurisdiction as enemy property,* and the decree 

* The Cliief Justice and Justices Gray and McKenna dissenteil from 
the decision of the court. 
"^ Buena Ventura ct aL, 87 Feil. Rep., 927. 



156 MABITIMELAW IN THE SPANISH WAR. 

wa8 confiniied by the Supreme Court/ The Panama^ a 
steamship of 1,432 tony register, owned by the Compania 
Transatlantica, a Spanish corporation of Barcelona, Spain, 
and carrying the Spanish flag, sailed from New York on 
April 20, 1898, for Havana, Cuba, and certain Mexican 
ports, with a geneml cargo and passengers and mails. 
April 25, when about twenty-five miles from Havana, she 
was captured by a United States man-of-war. The Panama 
had a commission as a royal mail ship from the Spanish 
Government and a crew of seventy-one men, who had 
been shipped at various times at Havana, and she carried 
twenty-nine passengers, all of whom, with the exception 
of one Frenchman, were Spaniards. Mr. Justice Gray, 
who delivered the opinion of the Supreme Court, said that 
the case of the Buena Ventura would be decisive of that of 
the Panama, but for the mails and the arms carried bv the 
latter vessel and the contract under which she sailed. 
Under that contract, which was entered into in 1886, the 
Spanish Government had the right to take possession of 
the steamer in case of war; and it was required that the 
ships belonging to the line should be specially adapted to 
use in war, and that every mail steamer should carry a 
certain armament ^'for her own defense." The officers 
and crew, and so far as possible the engineers, were to be 
Spaniards. When captured the Pannina carried two 
breech-loading Hontoria guns of nine centimeter bore, one 
mounted on each side of the ship; one Maxim i"apid-fire 
gun on the bridge; twenty Remington and ten Mauser 
rifles, with ammunition for all the guns and rifles; and thirty 
or forty cutlasses. The guns had been put on board three 
years before, and the small arms or ammunition a year or 
more; and all her armament was carried in compliance 
with the mail contmct, except the Maxim gun and the 
Mauser rifles. It might be assumed, said the court, that 
the primary object of the steamer's armament, and in time of 
peace its only object, was that of defense. The armament, 
however, was not in itself inconsiderable, and after the 
capture of the vessel her arms and anmiunition were 
delivered over for the use of the United States Navv. 



»The VawDmi, 176 U. 8., 535. 
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The ship was therefore enemy propert}, bound to an 
enemy port, carrying an armament susceptible of use for 
hostile purposes, and herself liable, on arriving in that 
port, to be appropriated by the enemy for such purposes. 
The intent of the proclamation, continued the court, was 
to exempt for a time from capture peaceful commercial 
vessels, and not to assist the enenw in obtaining weapons 
of war; and it could not be reasonably construed as exempt- 
ing from capture ''a Spanish vessel owned by a subject of 
theenem}'; having an armament tit for hostile use; intended, 
in the event of war, to be used as a war vessel; destined 
to a port of the enemy; and liable, on arriving there, to 
be taken possession of b}' the enemy and employed as an 
auxiliary cruiser in the enemy's navy." 

VII. VESSELS SAILING FOR AN ENEMY PORT BEFORE THE WAR. 

The proper application of the tifth rule of the proclama- 
tion of April 26 was considered bv the Supreme Court in 
the case of the Spanish merchant steamer Pedro^ which 
was condemned by the court below as eneiii}' property.* 
The Pedro^ which was a British-built ship and for several 
years sailed under a British registry, was tmnsferred in 
1887 to a Spanish corporation of Bilbao, Spain, and was 
duly registered as a Spanish vessel. Thereafter she sailed 
under the Spanish flag and was officered and manned by 
Spaniards, though she was employed for the transportation 
of merchandise for hire under the management of a Liver- 
pool firm. Her usual course was to take cargo in Europe 
for Cuban ports and, after discharging there, to proceed 
to the United States and obtain cargo for Europe, the round 
trip occupying about three months. On March 18, 1898, 
while she was loading in Antwerp for Cuba, she was char- 
tered by an American firm to proceed to Pensacola, Florida, 
or Ship Island, Mississippi, for a cargo of lumber for Rot- 
terdam or Antwerp. Soon afterwards she left Antwerp 
with about two thousand tons of merchandise of various 



> The Pedro, 175 U. S., 354. The case of the Guido, 175 U. S., 382, 
is similar, and was decided on the strength of that of the Pedro, with- 
out an extended opinion. 

* Buena Ventura et al., 87 Fe<l. Kep., 927. 
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kin(Js for Havana and Cienf uegos. She arrived at Havana 
on April 17 and, after discharging most of her cargo, sailed 
on the 22d for Santiago, Cuba, with a small quantity of 
general merchandise taken at Havana. On the same day 
she was captured a few miles off Havana by a cruiser of 
the United States blockading fleet. Her condemnation 
was resisted on the ground, among others, that her true 
destination was a port in the United States, so that she fell . 
within the exemption contained in rule five. The court, 
Chief Justice Fuller delivering the opinion, declined so to 
hold. The Chief Justice o})served that the Pedro remained 
at Havana from the 17th of April to the 22d, and left on 
the latter day, which was the day after the war began; 
that she then had no cargo for any port in the United 
States, but only for Santiago and Cienfuegos, in Cuba. 
She had not left a foreign port in ignorance of the "peril- 
ous condition of affairs," but must be assumed to have been 
advised of the imminency of hostilities; nor was she bring- 
ing a cargo to the United States for the increase of its 
resources and the convenience of its citizens. On the con- 
trary, she was captured while trading from one enemy 
port to another, being herself an enemy vessel. Under 
these circumstances, the fact that she was under contract 
ultimately to proceed to a port of the United States to take 
cargo for Europe did not, said the Chief Justice, bring her 
within the exemption of the fifth rule; and he declared 
that the doctrine of continuous voyages, as laid down by 
the court on various occasions, did not apply to the cavse.^ 
The decree of condemnation was therefore afiirmed. 

Mr. Justice White delivered a strong dissenting opin- 
ion, in which Justices Brewer, Shiras, and Peckham con- 
curred. In this opinion it was argued that the principal 
vo\'age of the vessel was from Antwerp to the United 
States, the calling at Cuban ports being merely incidental, 
that, although Congress afterwards declared that war 
should be considered as having existed on and after April 
21, it was neither conceived nor known, when she left 

* The Chief Jutstice diHcnssed and (hstiii^nii.she<l the following? cases: 
The CimiHsuin, 2 Wall., 1.S5; the licnmnbi, W Wall., 514; the Spring- 
hok, 5 Wall., 1; th^ Joseph^ 8 Cranch, 251; the Argoj Spmks's Prize 
Cases, 53. 
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Havana on the 22d, that a state of war (»xistecl: that, just 
l>efore her departure from Havana, one Anieriean ship 
was allowed to sail from that port, and, shortly after her 
departure, another; and that the reference to the fact that 
th«» /W/v/ had no c-jirgo for the Tnited States ijrnorod the 
enlightened moral pur|X)se of tin* j)rociamation, and par- 
ticularly the provisions of the fourth rule, which allowed 
enenw ships not only to depart from the Tnited States 
i)ut also to load and take away cargo either for a neutral 
port or for a port of the enemy not blockaded/ 

VIII. QITESTIONS OF KNKMY OWNEKSHIP. 

In three well-considered cas(»s. two of which related Ur 
vessels and the third to cargo, the <|uestion was rais(»d as 
to whether the captured property, whose condemnation 
was demanded as enemy ])r(;perty, legjilly bore that char- 
acter. The first case was that of the /V^//v/.- to which I have 
already adverted. Aft(»r tin* preparatory proofs w(M'e 
taken, the master api)earing on behalf of the owners made a 
claim to the vessel and moved for leave to take furtln^r 
proof on the ground that although a majority of the stock 
of the Spanish corporation, to which the vessel ()stensi})ly 
belonged, was registered in the nanuvs of Spanish subjects 
and only a minority in the names of British su})jects. one 
of the latter had possession of all the c(»rtiKcates of stock, 
in conse(|uence of which he was. under the charter of the 
company, tin* sole ben«»ticial owner of the steauH^r: that 
the transfer fnmi liritish to Spanish registry was made 
solelv with a view to facilitatt* her (»ngaging in commerce 
with the Spanish colonies; that it was the intention of the 
l^ritish stockholders to restore her to the l^ritish rejjfistrv 
and Hag whenever the trade might be disturlx^d; and that 

' Mr. .lusticf Whitt* als<» roiitciuUMl that tlu* <UH*iHi<ui of the Anfo, 
Spinks'.'- Prize Cases, ').'{, was a <l<M'isiMii */* cofiftinilli niKH, ami should 
1h' trcatc<l as an authority for the restoration of the Pedro. 

A Spanish vessel whieh saile<l from Enjrlainl April M, IHIIS, t<Miehe<I 
at ('oriinna. Spain, April Hi, ami then saile<l for ports in Porto Rieo, 
iliil not come within the proclamation of April 2H, hut waf>, after the 
outbreak of war, subject to capture as enemy pro[)erty. (The Jiita, 87 
Fed. Rep. ^^25; S. P., the }ffir{n Ih^hnrx, SS Ftnl. Kep. 548. 

^17') r. S. .'i>4; Httpra, p. 157. 
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the steaiiior was insured by British underwriters, bv whom, 
if she should be condemned, the loss would be borne. 
The court below refused to allow further proof to be 
taken, and this ruling was affirmed by the Supreme Court. 
The vessel, said the Supn»me Court, belonged to a Spanish 
corporation, had a Spanish registry, was sailing under the 
Spanish flag and a Spanish license, and was officered and 
manned by Spaniards. Nothing was better settled than 
that she nuist, under such circumstances, be deemed a 
Sj)anish ship and treated accordingly.* When the stock- 
holders elected to take the benefit of the Spanish naviga 
tion laws, they must be held also to have elected to relv 
on the protection of the Spanish flag. The alleged inten- 
tion to restore the vessel to British registry, if war should 
render the change desirable, could not be regarded, since* 
it had not been carried into efiect w^hen she was captured. 
The Spanish ownership having been made out, the facts 
that the stock of the corporation belonged legally or equi- 
ta])ly to British subjects, and that the loss would eventually 
))e borne b}^ British underwriters were, said the court in 
conclusion, immaterial. 

In the case of the lien 'do hstniger'^ a question was raised 
as to the validity of the transfer of a vessel from a Span- 
ish subject to a neutral during the war. The Jimltit 
KxttiHjrr was captured by the United States steamship 
llnnut June 27, 1S!)S. ott' Cape Cruz, on the south side of 
the island of Cuba. l)ecemi)er 7, 1S9S, she was condemned 
by the Cnited States district court for the southern dis- 
trict of Florida as enemy property. The claimant ap- 
pealed on the ground (1) that she was a British merchant 
shij), duly documented and entitl(»d to the protection of 
the British flag, and lawfully owned an:l registen^d ])v 
a British subject domiciled in (ireat Britain, and (2) 
that she was engaged in a voyage in behalf of the local 
Cuban Junta in Kingston, Jamaica, allies of the United 
States, and was thus captured in the service of the 
United States, in the ])erformance of friendly offices t(> 
the United States forces. 



KMting Story, Prize Courts (Pratt's chI.) HO, 60; tlie Frimfhchaft, 4 
Wheat. 105; the Ariadne. 2 Wheat. 143; the Chcshin, :\ Wall. 281; 
Hall, Int. Law, §109. 

- 170 U. S., 508. 
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It appeared that prior to June J^ 1898, the vessel was 
the property of Enrique de Messa. a Spanish subject resi- 
lient in Cuba, and that on that day a bill of sale was made 
by de Messa to the elainiant, Beattie, a British subject, 
and the vessel registt^red as a British vessel, at Kingston, 
in accordance with the* requirements of British law. She 
had been engaged in tmde with the island of Cuba, and 
more particularly betwe(»n the ports of Kingston and 
Montego. Jamaica, and the port of Manzanillo, Cuba. 
She left Kingston June 28, and proceeded with a cargo of 
flour, rice, corn meal, and cotfee to Manzanillo, where the 
cargo was discharged. She cleared from Manzanillo on 
June 27 for Montego, and thence for Kingston, and was 
cai)tured on the same day off Cape Cruz. 

The opinion of the court, which was delivered by Chief 
Justice P\iller, contains various observations on the enemv 
iharacter. illegal inteicourse with the enemy, blockade, 
and other matters; but it mav be said that the only real 
(juestions in the cast* were (1) whether de Messa, though a 
Spanish subject, was to be treated as an enemy, and (2) 
whether the transfer of the ship from him to l^Mittie was 
an actual transfer made in good faith. 

As to the first ])oint, there was, said the court, ** evidence 
t(»nding to show that Messa sympathized with the Cuban 
insurgents, but no proof that he was himself a Cuban rebel 
or that he had n^nounctnl his allegiance to Spain." The 
cargo of the vessel when captured consisted chiefly of flour, 
and there was evidence to show that this flour, when landed 
at Manzanillo, was innnediately transferred to the Spanish 
(loverimient wan»hous(\ The court referred to Manza- 
nillo as a ** Spanish stronghold," and obs(»rved that the 
(IclivtM'v of the provisions to the Spanish (lovernment con- 
stituted, under the laws of war. illicit intt»rcourse with 
the eiuMuv. It was alle<red, however, that d«» Messa had 
rendered important service to the Tnitt^l Stiites. that he 
was tln' frinid and not the enemy of th«» Tnited States, 
and that therr was an agrtHMuent betw(»en him and the 
Tnited States consul which operated to prott»ct the vessel 
from capture. It a])peanHl that de M(»ssji had endeavored 
to eultivate friendly relations with the Tnited States con- 
sul at Kingston and had given him an old (lovernmeut 
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plan of the province of Santiago and an especially pre- 
pared chart of the harbor, in return for which he (Mideav- 
ored to obtain from the consul a letter of protection for 
the vovaffe which he was about to und<»rtake. The consul 
declined to furnish the letter, but on June '21^ wrote to 
Admiral Sampson that de Messa offered to give certain 
information that might be valuable and proposed to be ofl' 
Cape Cruz on June 30. adding: "You quite understand 
that in dealing with those people, one is more or less lial)le 
to imposition. I therefore make no recommendation of 
Messa to you/' The claimant asserted, while the consul 
denied, that protection was given to the voyage })v this 
letter. With reference to this contention, the court said 
that there was nothing to show that the voyage was under- 
taken on the strtMigth of the letter, or that it in any wa}' 
contributed to the capture; nor that the admiral intended 
to avail himself of the suggestion made in it; " but,*' said 
the court, ** we do not go at length into this matter, 
because we think that no engagement with the United 
States nor any particular service to the Tnited States was 
made out in that conniption, and so far as appi^ars the ves- 
sel was captured in the ordinary course of cruising duty 
at a time and under circumstances when her lia})ilitv was 
not to be denied. Mon^over, a Ignited States consul has 
no authoritv bv virtue of hisoHicial station to grant anv 
license or permit the exem])tion of a v(»ssel of an entMuy 
from capture and confiscation."^ Referring to the same 
sui)ject in another place, the court said: *• M(»ssa's status 
was that of an c^nem}*, as alread}' stilted, and this must b(» 
held to be so notwithstanding individual acts of friend- 
ship, certainly since* th(»re was no o\nm adluM'ence to the 
Cuban cause, and alh^giance could have l>een shifted with 
the accidents of war.'' 

As to the question of the validity of the sale, the court said 
that de Messa's storv of the tmnsfer was that he was com- 
pelled to sell the steamer in order to get money to live on, 
and that he made the sale for ^0,0(M), for tlie whole or a 



'The court oited and discussed Jio</n-^ v. The Ainatfo, Xcvvlu'rry, 
400; The Hop*', I Doilson, 22(), 2211; Th' Joseph, H Crunch, 451; Ijh 
Cinq Frt^.res, 4 l^'hau's Nouvcau Code dc Prises, H:^; The Mttria, 6 C. 
Rob., 201. 
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lar^e purt of which credit was ofiven on an indo})tedne.ss to 
the firm of which Beattie was a member, and that he was 
employed hy Beattie to ^o on the vessel as his representa- 
tive and business manager. Beattie in his testimony said 
that the sale was bona ;tf(h\ but declined to state of what 
the payment of the purchase money consisted. The consul 
of the Tnited States at Kinj^ston testified that IVattie in 
conversation, while insistin^jf that tht» transfer was abso- 
lute, admitted that it was effected for the purpose of pro- 
tecting the vessel. 'Apparently no money j)assed. The 
Spanish masttM* and crew remained in charj^e. !)(» Messv. 
went on the voya«fe as supercargo; and in the brief of the 
claimant's counsel it was declared that the transfer was 
obviously made to protect th(» steamer as neutral property 
from Spanish seizure, while it was admitted that de Messa 
•'still retained a IxMieficial interest after this sale and trans- 
fer of flaj^s."' On this stiitement of facts the court observed 
that ''transfers of vessels ;/</(// v/// A /W/f/ were originally 
held invalid," but that the rule had been "modified."' The 
court (|U()t**d from HalTs Infrrinffitmal L(tii\ 4th (^lition, 
pa*if(» ^vlU, as containinfjf the correct rule of law, the follow- 
injr l)assatre: "In Enjriand and the Tnited States, on the 
conti'aiT, the ri^ifht to ])urchas(» vess(»ls is in principle 
admitted, they beintjf in themselves legitimate o])jects of 
trade as fullv as anv other kind of merchandise, but the 
opportuniti«»s of fraud being great, the circumstances 
attending a sale an* severelv scrutinized, and the transfer 
is not held to be good if it issubjectt»d to any condition or 
i'ven tacit understanding by which the vendor keeps an 
interest in th(» vessel or its pi'ofits, a control over it, a 
p<)W(»r of revocation, or a right to its restoration at the 
conclusion of the war." * Th(» burden of ])roof, said the 
court, was on the claimant. In conclusion, the c(mrt held 
that the retjuinMucnts of the law of prize were not satisfied 

' Tlu* cniirt uIho citiMl Story's Notes on thr I*rin<*ipU*?< and Pnu'tice of 
Prize Courts (Pratt's e<l. ). ^\.\\ 1 Wheat. App., :{(); The .S^'rha 6'#wA- 
nuyfrrii, 4 v. Koh., UK); The Jfinrnff, 4 ('. Koli., M; Tht OninihiA, (K\ 
Koh., 71; Th' hhiml Ilrlh, l.'i VM. Cast's, HiS; Thv Jialflm, Spinks's 
Prize Cases, '2i'A: Thr Sfujlaxif , Spinks's Prize Cases, 104; The Ernxt 
Mrrrk, Spinks's Prize Cast's, i»S. 
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by the proofs in question, Mnd that the condemnation was 
proper/ 

In the ease of the Carlos F, RoHef<^' in which the con- 
demnation of the cargo was demanded as enemy property, 
a question was raised as to the effect of the indorsement 
of the bills of lading to neutrals. The vessel itself, a 
Spanish bark, was condemned as enemy property. The 
carw was claimed bv Klein wort Sons & Co., British mer- 
chants, of London. It consisted of jerked beef and garlic, 
and was shipped at Montevideo in March, 18iKS, by Giber- 
nau & Co., merchants of that place but citizens of the 
Argentine Republic. The invoices stated that the goods 
were shipped '* to order for account and risk and b}' ordiM- 
of the parties noted below." In the invoice of jerked beef 
the consignees noted below were '* the exptnlition or voy- 
age of the ('(H'los F. R()t<('i<^^ and '*Mr. Pedro Pages of 
Havana,"' all concerned being Spanish subjects; the con- 
signees of the garlic were " Mr. Pc^lro Pages" and *'the 
undersigned." CJibernau <ic Co. There were three sets of 
bills of lading issued by the master to (iibernau & Co. — 
one for that part of the shipmcMit of jerked beef mad(» for 
account of the vessel, another for that part made for ac- 
count of Pages, and the third for the shipment of garlic 
for the joint account of Pages and (iibernau & Co. All 
the bills set forth that the goods were takiMi for the account 
and at the risk of whom it might concern. In the ship's 
manifest the destination of the cargo was stated thus: 
''Shipped by Pla Gibernau Co. To order." The /vVof 
the Spanish consul read: "Good for Havana, with a cargo 
of jerked beef and garlic." There was no chart(»r party. 
On the face of the papers the court held that the goods, 
w-hen delivered to the vessel, became th<» property of the 
consignees named in the invoices, and that, as Gibernau cSc 
Co. had not appeared and claimed any interest, the whole 
cargo, which the claimants in fact admitted to be " ulti- 
mately destined for Don Ptnlro Pages of Havana," must 

^JiiFticeh! Shiras, White, and Peckhaiii <liss(*nt(Ml. The President 
did "not find hini?*elt' jiijJtifie<l in exercising clemency" in this case. 
(Mr. Hill, Acting Sec. of State, to the Attorney-! General, Feh. 1:5, HHH. 
250 MS. Doni. Let., (5ol.) 

M77 r. S., 655. 
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he cotidenined as enemy property unless cause to the con- 
trary was shown. Such cause Klein wort & Co. endeavored 
to establish, on the ground that after the shipment of the 
cargo they made advances upon it to the amount of about 
5^30,000, in considei-ation of which the bills of lading, 
indorsed in blank by Gibernau & Co., were delivered to 
them with the intent that they should take title to the bills 
and the cargo, and on the arrival of the latter at its desti- 
nation hold it as security, with the* I'ight to dispose of it 
and reimburse themselves with the proceeds. I'hey con- ' 
tended that in this way they became* the lawful owners 
both of the bills and of the cargo. It appeared, howeyer, 
that in neither of the two bills of exchange, which were 
drawn on Kleinwort & Co. for the aniount of the adyances, 
was any reference made* to the cargo, and that while two 
of the bills of lading were alleged to have been deliyen^d 
to the firm at the time* of its acceptance of the })ills of ex- 
<'hange, the third, for tiie greater part of the jerked })eef. 
was not d«»liy(»red till long afterwards. On these and other 
cii'cumstances the court held that the cargo nc^ver ^^o/nf 
tide passed to Kleinwort & Co., I)ut remained the proj)- 
erty of Spanish subjects, and was liable to condemnation.^ 
It should be noticed that ?safe conducts were given by the 
President to the .l//r^^///< , and other Sj)anish steaniships, 
while proceeding under contract with the (ioyernment of 
the Cnited States to Santiago de Cuba, and sailing there- 
from to Spain, with Spanish prisoners of war surrendered 
to tin* Tnited States army in Cu})a. 

IX. (ASK OF TIIK FISIIIMJ SMACKS. 

But. from the point of yiew of the* d(»yelopn)ent of law, 
the most important opinion di^liyered by th<» Supreme 
Court on the (jucstion of the lial)ility of enemy property 
to condcMunation was that in the cast* of tlu» Sj)anish fishing 
smacks, the PntjHrfr Ildhnnn and the Lnhtr The particu- 
lar point (Uu'ided was that *' coast-fishing y(»ssels. with 
their implements and sup])lies, cargoes and cn»ws, unarmed 

' Mr. Justice Shiran <U*livt*nMl a disMMitiiiK npiiiioii, in wliifli Mr. 
.Instire BrcwtT roiinirrtMl. 

-Tlu" l*iuiihti I/fitKind, 17.') r. S,. <)77. 
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and honestly pursuing their peaceful callinjiif of catching 
and })ringing in fresh lish, are exempt from capture as 
prize of war." In reaching this conclusion, however, the 
court, through Mr. ♦! ustice (iray, who delivered the opinion, 
announced and applied a principle which, though often 
recogniz(»d by publicists, has perhaps ni^ver before* becMi 
so clearly and precisely (enunciated by a judicial tribunal — 
that is, the principle of the progressive development of 
international law. K(»ferring to a decision of Lord Stow- 
ell, in which it was said that the exemption of vessels, 
such as thos(» in question, was "'a rub* of ccmiity only, and 
not of legal decision,-' Mr. Justice (iray said: 

••The word * comity' was apparently used by Lord 
8towell as svnonvmous w^th courtesv or jrood will. But 
the ptM'iod of a hundred years which has since elapsed is 
amply sufficient to have enabled what originally may have 
rested in custom or comitv, courtesv or concession, to 
grow^, by the general assent of civilizcul nations, into a 
settled rule of international law. As well said bv Sir 
James Mackintosh: • In th<' present centui'v a slow and 
silent but very substantial mitigation has taken place in 
the pnictice of war; and in proportion as that mitigated 
practice has received the sanction of time, it is raised from 
the rank of mere usage and bc^conuvs part of the law of 
nations.' — Dlncfntrxr on fhr Ijnr of Xtitliuhs, 8S; I Mtsr^l- 
IfUitons llWX'.v, 800.'' 

It may i)e hoped that this eidightened declaration will 
lead our courts to abandon the repetition of the unfortu- 
nate dicta in Brown /'. United States.' i)ased upon {\w 
theory that it was the ptnndiar prerogative of a remote 
age to fix })v its customs, however rude and barbarous 
they mux have ))een. an imnuitable law, in comparison 
with which the customs of modern times are merelv 
*• comitv" or '•courtesv," which mav i)e (liscard(»d at will. 

X. (^UKSTIONS OF HLOCKADK. 

Tht* first hostile act of the United Stattvs, on the outbreak 
of the war, was the blockade of the ports of the north coast 
of Cuba fron) Cardenas to I^ahia Honrla, inclusive*, and of 

'S Cnuu'li, 110. S(v, also, Political Sc-ifiuv (Quarterly, XVI (Sept., 
m)l),4m). 



BUKKADK. 167 

the port of Cioiifiie^os on the* south coast. Suf)soquently, 
a o^ovornniental blockade was proclaimed of all |)orts on 
the south coast of tin* island from Cape Fiimces to Cajx^ 
Cruz, inclusive, and of the port of San Juan, Porto Rico. 
Various blockades //r fm^Ut \v(»re also maintained. The 
object of a blockade being to cut otl' all intercourse b(»t\veen 
the inhabitants of the blockad(»d place and the world out- 
side, it is a crtMieral rule that while a period is allowed — 
usually of lifttMMi days — durintj- which vesst^ls may depart 
either in ballast, or with rargo boutjfht and shipptnl before 
the conmienctMuent of the })locka(l(\ no carjifo is peniiitted 
to })e shipped after the blockade is instituted. In the first 
proclamation of })lockade by the Cnited States, which was 
issued April ±1^ a period of thirty days was allowed for 
the departure of neutral vesstds from the blockaded ports, 
but nothing was said as to the cargo. Thi* natural infer- 
ence would therefore have ))een that no cargo could be 
taken on board after the blockade was instituted. But in 
applying th(» proclamation to the cases that arose under it. 
the TnitiHl States construed it as permitting th(» taking of 
cargo during th(» thirty days, and when the next procla- 
mation was issued. th(» point was ex|)ressly covered by a 
claus(» in which it was stated that neutral v(»ss(ds lying in 
any of tin* ports to which the i)lockade was then extended 
would be allowed •'thii'tv davs to issue therefrom with 
cargo." 'I'h(^ sann' rules wt»re appli(»d in the* cast* of the* 
(h furfn blockades established bv Admi»'al Dewev in tin* 

• • • 

Philippines.' Tlu^se and other fcMitures of the law of 
i)lockade were included in ( ieiHM'al Oi'dcrs. No. r)I>2, (Uititled 
** Instructions to blockading vtvssels and cruisc^rs." which 
wen' issued by the Navy l)e|)artment, with thcM'ooperation 
of till* Department of State, on June :^0, ISI^.S. for the 
information and i^uidancc of the naval servic(\ 

On several occasions vc>sels were, for special n»asons 
and for sp<»cial puri)o<e>. allowed to enter idockadtvl places. 
After the tirst proclamation of blockade, the French mail 
steamer Ijifai/rffc was permitted to enter tlu» poi't of 
Havana for the puri)ose of landing mails and passeng(»i*s. 

This concession was gianted on the request of the French 

« 
' Naval < )|K'rati(His <>f the War with Spain, <.H). 
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enibtissy, c*oupled with the representation that the vessel 
sailed from St. Nazaire, in France, for Havana before the 
proclamation was issued. A similar privilege was extended 
to the German steamer Polnrla on the request of the 
(xerman embassy, with the qualitieation that she should 
tirst obtain a formal permit from the U. S. naval com- 
mandant at Key West, that her entrance into Havana was 
for the sole purpose of landing her Hamburg passengers 
and mails, and that she should not land cargo of any kind, 
nor, with the exception of certain articles intended for the 
Emperor, take away any,^ though permission was granted 
to bring away '"any American or neutral passengers that 
may desire to d(*part in her, but no others." 

Pearly in the war special permission was given to certain 
neutral vess(»ls to (Miter specified ])lockaded ports in Cuba 
in order to ))ring away Americans and any neutmls who 
might desire to leave. The United Stjites consul at Kings- 
ton, »Iamaica, was instructed to give certificates for the 
purpose of passing the blockade to the designated vessels."^ 

Permission was also granted, on the recjuest of the propter 
diplomatic representatives, for the British steamer Mijr- 
tledene and the Norw(»gian steamer F<thyo to reenter the 
port of Cardenas, })oth vessels appearing to have left that 
port on notification of the institution of the blockade. In 
each case it was stated that the steamer was not only noti- 
fied of the blockade, but was also ordered to go away. 
The allegation that the vessels were ordered away was 
afterwards denied in the case of at least one of them; but, 
without regard to this (juestion, th<»re seemed to be an ob- 
vious implication that when notice of the blockade was 
given they were not informed of the provision in the 
PresidtMit's proclamation allowing to neutral vessels lying 

' Mr. Day, Sec. of State, to Mr. von Hollel)en, May 10 aiul May l.S, 
1SH8, MS. Xote.« to Gerniaii Lejr., XII, 1.S2, 134; Mr. Moore, As-^ist. 
Sec. of State, to the See. of the Navy, May i:^, 1898, 228 MS. Dom. 
Let., 460. In harmony witli the eonditionn imposed in thestM-ane^, 
permission was refnsed to neutrals to pass the l)loekade merely for the 
purpose of taking on hoard and hrin^in^ away neutral pro|)erty. 
(Mr. Day. Sec. of State, to Mr. von Hollehen, Au^'. 8, 1898, MS. Notes 
to<ierman he^^, XII, 177.) 

^ Mr. Moure, Acting See. of State, to Messrs. K. A. Atkins <& Co., 
May .S and May ."), 1898, 228 MS. Dom. Li't., 227, 269. 
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in any of the blockaded ports thirty days' grace, and that* 
if they were not expressly ordered away, the}' at any rate 
construed the notice as an order to depart. The I^olyt/ 
had actually taken on board a part of her cargo, and in 
each case the cargo which was abandoned appeared to be 
the property of citizens of the United States. Under these 
circumstances instructions were given to allow the vessels 
in question to reenter the port and take on board, with all 
possible expedition, the cargoes of sugar which they had 
abandoned, it being understood that the permission was 
granted subject to the exigencies of any active military 
opei'ations; that both vessels were strictly to obs(»rve the 
duties of neutrality, and particularly that neither of them 
was to carry more men or provisions than were necessary 
for the voyage/ Subsequently, on the represcMitation of 
the minister of Sweden and Norway that the FoIhjo^ after 
lying for souk* days at Key West, had proceeded to New 
York, and that in conse(|uence of the delay she was re- 
(juired under a previous (charter })arty to proceed to Va\- 
rope, the Norwegian steamer A7o was allowed to take her 
place, with the additional condition that before proceeding 
to Cardenas she was to call at Kev West and obtain from 
the conunandant of the United States Naval Station a for- 
mal letter of ix»rmission.'^ 

An attempt was made near the close of hostilities to es- 
tal)lish a (h- fnvto blockade of the port of Sagua l(» (irandt*. 
on the north side of Cuba, but the attempt was abandoned 
under orders from W^ashington, and certain vessels which 
had l)een seized, ostensibly in connection >vith it. were re- 
leased. The French steamer MatHmhhi was supposed to 
fall within this category, but in reality she appears to have 
})een seized, not for anv l)reach of blockade, but on sus- 



»Mr. Day, St-c. of Stato, to Mr. (irip, May 11, 1898. MS. Notes Xiv 
SwtMlisli Ix*^., VIII, 88; Mr. Moore, Assist. Sec. of State, to the See. 
of the Navy, May II, 1898, 228 MS. Dom. Let., 404. 

''Mr. Day, See. of State, to Mr. (Jrip, May l.S, 1898, MS. Notes t.» 
Swedish I-e>r., VIII, 89; Mr. M<H)re, Assi.^t. S(*e. <>f State, to the S^e. 
of the Navy, May l.S. 1898, 228 MS. Doni. I^'t., 4()1. It st^enis that 
the Spaiiisli authorities at Canlena,^ refused to allow the Murth'ilnic to 
reenter the port. (See Mr. Day, See. of State, to Sir .1. Paun<'ffote, 
May 20, 1898, MS. Notes to Br. Ix^jr., NNIV. 200.) 
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picion of "acting in the interest of the enemy." ' August 
10, 1898, the. Navy Department telegraphed that it was 
considered best for a few days not to extend the blockade 
})e3 ond what had been proclaimed, and added: " Beyond 
these limits be very careful not to seize vessels, unless 
Spanish or carrying contraband of war, as ntnitrals have a 
right to trade with ports not proclaimed blockaded.'"" 

July 15, 1898, the Department of State addressed to all 
the foreign representatives in Washington a circular in 
relation to the entrance of neutral men-of-war into block- 
aded ports. In this circular it was stilted that while there 
was no disposition on the part of the (irovernment "to 
restrict the courteous permission heretofore accorded to 
neutral men-of-war to enter blockaded ])orts, it is advisa- 
ble that ail risk of error or mischance should be avoided 
by due attention to the rules prescribed })y prudence as 
well as bv courtesy. To this end a neutral man-of-war 
desiring to enter or to depart from a blockaded port 
should communicate vnth the senior officer of the block- 
ading foi'ce."' As to the port of Havana, it was said to 
be •'advisable that neutral men-of-war * * * should, 
besides observing the alK)ve suggestions, approach the 
port from points between north by west and north by 
east and follow the same general course in departing,-' for 
the reason that, as the commanding officer was stationed 
north of Morro, "such a course would enable vessels 
readilv to communicate with him, and thus not only attend 

> (Commander C. H. Davis, U. S. S. Dirk; July 26, 1898, Naval Opera- 
tioHH of the War with Spain, 280. See, also, as tothe vnsvoi the Ma nmihia, 
note of P'rench ambassador to the Secretary of State, Anjr. .S, 1898, MS. 
Notes from F'rench Leg.; Mr. Day, Sec. of State, to the Attorney-Gen- 
eral, Aug. 3, 1898, 230 MS. Dom. Ut., TiOI; Mr. May, Sec. of SUite, to 
Sec. of the Navy, May 22, 1900, 245 MS. Dom. I^t., 211. As to the 
J^ritish vessels K. R. Xlckcnon and Pilfjnm, see Mr. Hay, Sec. of State, 
to the Attorney-General, Jan. 5, 1900, 242 ]\1S. Dom. het., 133, enclos- 
ing co])y of a note of the British ambassador of Dec. 30, 1899; Mr. Hay, 
Sec. of State, to the Attorney-General, :March 2, 1899, 235 MS. Dom. 
Let., 237. As to the Mexican steamer TaljuHijumo^ .^ee Mr. Day, Sec. of 
State, to the Attorney-General, Aug. 8, 1898, 230 MS. Dom. I^t. 573; 
:Mr. Day, Sec. of State, to Sec. of Navy, Aug. 8, 1898, id. 581; Mr. Day, 
Sec. of State, to the Attorney-General, Aug. 11, 1898, id. 633. 

-' Naval Oixirations of the War with Spain, 298; also, 259. 



\ 



BLOCKADE. 171 

to a nijitter of proper naviil ceremonial, i)iit also to avoid 
the danjjer of a ixHitral man-of-war l)ein<r mistaken for an 
enemv in the dusk or in thick weather." 

The rec(Mpt of this circular was acknowled<^ed hy the 
different n)em})ers of th(» diplomatic corps, and in no 
instance was objection then or subseipiently made to its 
contents. On the contrary, the* (jerman Government pn»- 
s(Mited certain counter sutift^festions, of a more stringent 
nature, which w(»re accepted by the United States as im\- 
l)odyin^ an armncrement for the future. The rules thus 
agfreed on were as follows: 

1. That the consent of the })lockadinji: (lOvernuKMit, ob- 
tained through the usual diplomatic channels, should, un- 
less in a case of exceptional urjifency, be a j)rerequisite to 
the entranc(M)f a neutral man-of-war into a blockaded port. 

2. That approach to the })lockaded port should be made 
in such manner that the senior officer of the blockadincr 
s(juadron would with certainty identify the neutral vcv^sel, 
on her appearance in the blockaded Indt, as the vessel of 
whose cominof h(» had Ihumi notified. 

»1 That, in exce])tional cases, such as preventt^d the ol)- 
taininjjf of previous ])ermission throuij^h the usual dij)lo- 
matic chann(»ls, the division should rest with the senior 
officer pr(»s(Mit of the blockadinj^ scjuadron. 

4. That, in th(» departure from a blockaded port, no 
sptTiiil formalities were re<|uisite othei* than niiofht }»e 
necessary to idt»ntifv the departinj^ neutral, such formali- 
ties to be aiTi'eed on bv hei* coumiander and the <>tlic(»r in 
(•(mnnand of the blockade.' 

Thn»e castas involvin<:' the law of blockade were adjudi- 
cat(»d by the Sui)reme Court. I'lie first of those was the 
cas«» of the FnMK'h steamer O/ //,</, /i%///V//// :,' a steauHM* 
Ixdontifinjr to the Compaj^nie (ienerale Ti-ansitlanti<|ue. 
She sailed from Havre June Hi, \s\)s, on her ri'«ifidar vov- 
a*re, under her mail contract with tin* French (toveriunent. 
for the West Indian ports of St. Thomas, SanJuan (Porto 
Kico), PutM'to Plata, Cape llaytian, St. Ahirqu(\ Port au 
Prince. (lonaives, and return, callinjx at the same ports. 
The proclamation declarinjjf San »Iuan blockaded was issued 

' F..r. Kcl.. IS'.»H, I I.V.l-I !(»<>. • 174 V. S. r>l(). 
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June 27, 181KS. Tho Olhulr Rodrujxuz arrived at St. 
Thomas July 8, and on July 4 entered the port of San 
Juan. The United States steamship Yosennfe. which was 
lying three miles southwest ward of the port, on ))lockade 
duty, gav(» chase, but was unable to reach the steamer be- 
fore she had turned in and come under the protection of 
the shore batteries. When on the following morning she 
came out, the conunander of the Yotit'inite^ accepting the 
master's statement that he did not know that the port was 
blockaded, endorsed on her log an official warning and 
permitted her to proceed. She duly completed her out- 
ward itinerary and had left Puerto Plata on her return 
voyage when, on «Iuly 17, she was captured by the United 
States steamship Xem OrlnahsoS San Juan, on the charge 
of attemi)ting to enter that port. Questions were raised 
(1) as to the existence of the intent to enter, and (2) as to 
the existence of a lawful blockade. The court below 
doubted the validitv of the blockade, because it was main- 
tained by only one cruiser.^ The Suprenie Court ob- 
served that the test was whether the blockade* was '"prac- 
tically effective;" that this, though a mixed question, was 
one ''more of fact than of law;"* that, by General Orders, 
No. 4t)2, ^'a blockade to be effective and binding must be 
maintained ])v a force sufficient to render ingress to or 
egress from the port dangerous;"' that, while it was not 
})racticable to define the degree of danger that should 
constitute a test, it was (Miough that the danger was •'real 
and apparent;" and that the question of effectiveness was 
not controlled })v the number of the blockadintf force. 
The position could not, said the court, be maintained, that 
one modern cruiser, though sufficient in fact, was not 
sufficient in law •. nor could a vessel, actually captured in 
attem])ting to enter a l)lockaded port, after a warning 
entered on her log by a cruiser off* that port only a few 
days })ef()r(\ dispute the efficiency of the force to which 
she was subjected. The blockade was therefore held to b(» 
effective and binding. On the other hand, the court decided 
that the intent to bnnik the blockade w^as not sufficient! v 

• 

established; ;)ut, in view of circumstances of suspicion. 

' r}ii)Hf(> Rodrif/ur:, S9 Fed. Rej)., 105; 9\ FcmI. Koj)., 274. 
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ordered that restitution should be awarded without dam- 
ages, and that the costs and expenses of her custody and 
preservation, and all eosts in the cause except the fees of 
counsel, should be imposed on the ship. 

The British steamship Xctrfotnidland was seized off the 
coast of Cuba July 11), 1S98, by a United States cruiser, 
on a charj^e of attempt to violate the blockade of Havana. 
After the preparatory testimony was taken, an order was 
made for further proof;* and on the subsequent hearing" 
the vessel and cargo were condenmed." This sentence 
the Supreme Court reversed.'* The case was one chiefly 
of fact. It was alleged that the vessel was loitering with 
intent to seize an opportunity to run into Havana, that 
her usual lights were not displayed and that she was out 
of her proper course. These allegations were disputed; 
and the court was unwilling, uj)on the mere concuri'ence 
of a number of ''suspicious circumstances,'' each one of 
which ''stiinding alone "could be ''explained." to hold that 
guilt was estiiblished. The court below, in discussing the 
proof of loitering, ol)served that it fell *'verv far short'' 
of the inculpatory evidence in the cases of certain sailing 
vessels, which the(iovernment had cited as precedents for 
condemnation; but suggested that j)roof less full and pre- 
cise might be accepti»d in the case of steam vessels, owing 
to their superior power of movement. ''Undoubtedly 
there is a difference,'' said the Supreme Court, "but if 
steam has increased the power of ))lockad(» runners, it has 
increased in greater degree, when conjoined with the range 
of modern ordnance, the power of l)lockade defenders. 
We recently had occasif)n to consider their power, and 
decided that a single modern cruiser might make a block- 
ade* effective."* It was ordered that the vessel and cariro 
be restored, but without costs oi* damajjfes. 

June '1\K ISl^S. the steamer Adnht, 872 tons, belonging 
to tin* Atlas Steamship Comj)any. a British corporation, 
was caj)tur(»d by th(» Tnited States steamship ^Iii rhhhrdd ^ 
on the charge of an attem])t to run the blockade established 

'89 Fe<l. Kej)., \>^). 
89 FimI. Kep., 510. 
■^ The XeirfonmUnmi, 17*i V . S.,97. 
*The court liere cited the (H'unh' Rodrigiuz, 174 T'. S., 510. 
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at (TUJintainmu) Bay, in ('ul)a. She was procoeding at the 
time under a charter, entered into on the preceding day 
at Kingston, Jamaica, to one Solis. a Spanish subject, at 
whose disposal she* was phiced for the conveyance of pas- 
sengers from the Cuban ports of Manzanillo. Santiago, 
and (iiiantanamo to Kingston. Accompanying the charter 
there was a letter of instructions to th(» master, signed 
})y the agent of the compan}^ at Kingston, by which the 
master was advised that on his arrival at (Tuantanamo. 
whither he was to proceed direct, he would no doubt find 
American warships off the port; and he was directed, when 
signaled, to stop innnediately and acquaint the command- 
ing ofiicei' with the voyage, in which case, said the instruc- 
tions, it was not thought that the officer would object to his 
continuing into port. The steamer was condemned,* and 
the sentence was affirminl by the Supreme Court, Mr. 
Justice Brown delivering the opinion.' 

The (juestions involved were (1) the existence of a lawful 
blockade at (Tuantanamo, (2) the knowledge of the block- 
ade by those in charge of the V(»ssel, and (3) their intent in 
making the voyage from Kingston. No blockade* of Guan- 
tanamo was ever proclaimed i)v the President, the place 
l»eing east of the line established by the proclamation of 
rlune 27. But it api)eared that blockades of Santiago and 
(iuantanamo were in fact established l»y Admiral Samj)son 
early in June, and were maintained till some days after the 
capture of the A(h(ht: and, in view of the ()i)erationsthen 
being carried on for the purpose of destroying or captur- 
ing the Spanish fleet and reducing Santiago, the court 
thought thes(» blockades must l)e held to have been law- 
fully instituted, as an adjunct to such operations. It was 
contended, however, that, at the time of th(* capture, th(* 
port of Ciuantanamo was in the possession and control of 
the United States and that the l)lockade was therebv tvr- 
minated. The town of Guantanamo is eighteen miles from 
the mouth of (hiantanamo 13av. The harbor was held by 

• The Athtia, 89 Fed. Hep., 351. 

'The Adtila, 176 V. S., 8()1. The Pn-nident did "not find hiiiL^elf 
justified in exerciyinj< cleinenrv" in thi.s case. (Mr. Hill, Acting Sec. 
of State, to the Attorney General, Feb. 13, 1901, 250 MS. Doni. Let., 
051.) 
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United States naval vessels and by a party of marines who 
occupied the crest of a hill on the west side of the harbor 
near its entrance, but the town at the head of the bay was 
still held by the Spanish forces, as were several other pofti - 
tions near by; and the campaign in the neighborhood was 
in active progress, and encounters between the American 
and Spanish troops were of frequent occurrence. Under 
these circumstances the court held that "the blockade was 
still operative as against vessels bound for the citj^ of 
Guantanamo. The occupation of a citj^" continued the 
court, ''terminates a blockade because, and only because, 
it supersedes it; and if a vessel be bound to a port or place 
beyond, which is still occupied by the enemy, the occupa- 
tion of the mouth of the harbor does not necessarily 
terminate the blockade as to such places. * 

The blockade being lawful, the court found, upon the 
facts, that those in charge of the vessel had actual knowl- 
edge of its existence, and that their sailing for the port 
was therefore unjustifiable and properly subjected the 
vessel to condemnation. 

XI. CONTRABAND. 

The question of contraband did not become the subject 
of judicial controversy during the war with Spain, but it 
was dealt with in General Ordei*s No. 492. Premising its 
definition with the explanation that ''contraband of war 
comprehends only articles having a belligerent destination 
as to an enemy's jmrt or fleet," the order specified certain 
articles as "ahsolutel}^ contraband" and others as ''condi- 
tionally contraband." The former were: 

"Ordnance; machine guns and their appliances, and the 
parts thereof; armor plate, and whatever pertains to the 
offensive and defensive armament of naval vessels; arms 
and instruments of iron, steel, brass, or copper, or of any 
other material, such arms and instruments being specially 
adapted for use in war ])y land or sea; torpedoes and their 
appurtenances; cases for mines, of whatever material; 
engineering and transport materials, such as gun carriages, 
caissons, cartridge boxes, campaigning forges, canteens, 

* The court cite<l, as deciHive on this point, The Vircamauy 2 Wall., 135. 
6482—01 12 
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pontoons; ordnance stores; portable range finders; signal 
flags destined for naval use; ammunition and explosives of 
all kinds; machinery for the manufacture of arms and 
munitions of war; saltpeter; military accoutrements and 
equipments of all sorts; horses." 

The ''conditionally contraband" were: 

" Coal, when destined for a naval station, a port of call, 
or a ship or ships of the enemy; materials for the con- 
struction of railways or telegraphs, and money, when such 
materials or money are destined for the enemy's forces; 
provisions, when destined for an enemy's ship or ships, or 
for a place that is besieged." 

By the Spanish royal decree of April 23, 1898, contra- 
band was defined as follows: 

"Cannon, machine guns, mortars, guns, all kinds of arms 
and firearms, bullets, bombs, grenades, fuses, cartridges, 
matches, powder, sulphur, saltpeter, dynamite and every 
kind of explosive; articles of equipment like uniforms, 
straps, saddles and artillery and cavalrj^ harness; engines, 
for ships and their accessories, shafts, screws, boilers and 
other articles used in the construction, repair and arming 
of war-ships; and in geneml all warlike instruments, uten- 
sils, tools, and other articles, and whatever may hereafter 
be determined to be contraband." 

But for the last clause, which seemed to be capable of 
rendering the preceding specific enumeration nugatory, 
this paragraph would be open to little objection. Soon 
after its promulgation the operation of the decree was 
restricted, on the request of the Italian Government, by a 
special dispensation in favor of sulphur, which is obtained 
chiefly from Sicily. 

XII. COMMERCIAL RELATIONS. 

By the strict laws of war all trading between enemies 
is prohibited. On April 27, 1898, the Treasury Depart- 
ment issued to collectors of customs cerbiin instructions, 
which were prepared in consultation with the Depart- 
ment of State. These instructions forbade the clearance 
of an American vessel for a Spanish port, but the only 
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restriction they placed upon the clearance of any other 
vessel for such a port was that the vessel should not carry 
cargo of contraband of war or of coal. Thus the clear- 
ance of a neutral ship with an American -owned cargo for 
a Spanish port was permitted, and to this extent trading 
between enemies was allowed. 

Two questions aflfecting commercial relations as well as 
belligerent operations, may be mentioned in this place. 
The first is that of the cutting by a belligerent of subma- 
rine cables owned by neutmis, in order to prevent the 
adversary from making use of them in furtherance of 
hostile designs. The protection of submarine cables out- 
side territorial waters is regulated by the international 
convention signed at Paris, March 14, 1884. This conven- 
tion, to which the United States is a party, expressly pro- 
vides that its stipulations ''shall in no wise affect the 
liberty of action of belligerents." The precedents as to 
such action, prior to the war with Spain, were not numer- 
ous, since communication by cables is a comparatively 
recent thing. On the outbreak of the war, the Govern- 
ment of the United States considered ''the advantage of 
declaring telegraph cables neutral," and to that end 
directed its naval forces in Cuban waters to refrain from 
interfering with them till further orders.* This inhibition 
evidentl}" was soon revoked. Early in May, 1898, two out 
of three cables were cut near Cienfuegos, with a view to 
sever connection with Havana. On May 16, an unsuc- 
cessful effort was made to cut the Santiago de Cuba- 
Jamaica cables; and two days later one of them was 
severed 1.3 miles off Morro Castle. May 20, the cable 
connecting Cuba and Hayti was broken outside the marine 
league off Mole St. Nicholas. «Tuly 11, the cable connect- 
ing Santa Cruz del Sur, Trinidad, Cienfuegos and Havana, 
with Manzanillo and the east of Cuba, was cut; as was 
also, five days later, the line connecting Santa Cruz and 
Jucaro.* All or nearly all the cables were the property of 
neutrals. The neutral (British) cable from Bolinao, in the 

^ Naval Oi)eration8 of the War with Spain, 176. 
'Naval ( )i)erati()n8 of the War with Spain, 186, 208, 209, 210, 211, 
244, 255. 
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Philippines, to Hong Kong was cut by Admiral Dewey.* 
In all these cases the object of the interruption was to 
confuse and frustrate the militar}" operations, whether 
offensive or defensive, of the enemy.* 

The second question is that of the disposition of mails 
found on board captured vessels. The instructions issued 
by the Secretary of the Navy, August 18, 1862, to naval 
officers of the United States, contained the following 
paragraph on this subject: 

"Fourthly. That, to avoid difficulty and error in rela- 
tion to papers which strictly belong to the captured vessel, 
and mails that are carried, or parcels under official seals, 
you will, in the words of the law, ' preserve all the papers 
and writings found on board and transmit the whole of 
the originals unmutilated to the judge of the district to 
which such prize is ordered to proceed;' but official seals, 
or locks, or fastenings of foreign authorities, are in no 

* When Admiral Dewey obtained i)os8ession of the Philippines end of 
the line, he found himself prevented, by the provinions of the S])anish 
franchise under which the cable was laid, from controlling the Hong- 
kong end so as to make of the line an exclusive use. The irnited 
States then sought permission for the landing at Hongkong of a new 
cable from the Philippines, to be constructed by an American com- 
pany. The British Government, on consultation with the law officers 
of the Crown, decided that to grant the permission under the circum- 
stances would constitute a breach of neutrality, and that it therefore 
could not be done. (Mr. Day, Sec. of State, to Mr. Hay, May 22, 
May 31, and June 3, 1898, MS. Instr., Gr. Br., XXXII, 511, 524, 528.) 

* Claims for damages were submitted by or on behalf of the compa- 
nies whose cables had been cut, namely, the I^astern Extension Tele- 
graph Company, the Cuba Submarine Telegraph Company, and the 
French Trans-Atlantic Cables Company. The position taken by the 
United States with reference to these claims was that, as a general 
proposition and as a matter of law, neutral telegraphic cables were 
exposed to the same vicissitudes in time of war as other neutral prop- 
erty; that this view found conventional confirmation in Article XV 
of the treaty of Paris of March 14, 1884, for the protection of subma- 
rine cables, which stipulated that the convention should not be under- 
stood to affect the liberty of action of belligerents, but that it was 
preferable to consider the claims from the point of view of equity; 
wherefore the President submitted them to Congress with a recom- 
mendation that, as a matter of equity, they \ye favorably considered to 
the extent of the actual damage suffered. (Mr. Hay, Sec. of State, to 
Mr. Cambon, March 13, 1900, MS. Notes to Frencli Legation, XI, 21.) 
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